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There are some things which may safely be assumed. One of 
them is that the statesman whose venerable features meet the 
eyes of the reader is known, wherever the English language is 
spoken, as the greatest and most brilliant figure in the world of 
English politics. To the majority of Englishmen he is at once 
the Achilles, the Nestor, and the Ulysses, of the cause of prog- 
ress and liberty. To a large minority, including perhaps the 
greater number of the privileged aristocratic and wealthy, the 
Anglican clerical, and the literary classes, he is the arch-dema- 
gogue—the Sampson working in the mills of the Philistines, 
erelong, and with blinded eyes and misdirected strength, to bring 
down the temple of the constitution upon friends and foes alike. 
Yet both parties at the present moment agree upon this: that 
the supreme crisis of his great career is at hand now, when, for 
the fourth time, he rules the British empire as the chief minis- 
ter of the crown. Defeated in 1886 by the desertion of his 
friends rather than by the attacks of his acknowledged enemies, 
he is again, in 1892, victorious over the coalition, and eager again 
to crown his triumph by the enactment of that daring measure 
for the government of Ireland which he first propounded six 
years ago, with all the brilliant audacity of his genius, and 
amidst the amazement and consternation of a breathless House 
ofCommons. The interest of the situation is heightened by the 
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fact that Mr. Gladstone is in his eighty-third year. The devout 
Liberal would pray that he might be immortal; the Unionist has 
not always been able to conceal his satisfaction with a law of 
nature which may, at any moment, declare itself on their side, 
against this marvelously vigorous octogenarian. 

Without Mr. Gladstone it may be said, as confidently as one 
is entitled to speak of anything human or political, there would 
not have been in existence a party pledged to anything like what 
is known as a Home Rule policy. It is due to his initiative, to 
his powerful advocacy, and to his authority, that not only does 
such a party exist, but that it possesses a parliamentary majority 
by which that policy is to be carried into effect. Almost equally 
truly one may say that with the disappearance of Mr. Gladstone, 
at the present juncture, would disappear all probability, or even 
possibility, of its being effected within any measurable distance 
of time. His splendid past; his unequaled experience of affairs; 
the sagacity and skill which have been tested on numberless 
occasions during the half century which has seen the growth of 
the present democracy ; the financial genius which has made him 
the greatest chancellor of the exchequer that England has ever 
possessed; his well-known unrivaled comprehension, in idea and 
detail, of legislative projects of supreme importance and diffi- 
culty; the profound and vital sense of moral and _ religious 
responsibility which has dominated his life, and to which doubtless 
may be ascribed that perplexing contrast of deep-rooted habitual 
conservatism with the utmost ardor of radical zeal at certain 
great epochs of his career ; — all these he brought to the cause of 
Home Rule. No other politician could have so magnificently 
endowed it. Without him it would not only have lain, as it has 
done, for many years, like Lazarus at the gates of Dives, but 
would probably have died there at last in its rags. 

For it is not with the Gladstonian Home Rulers of Great 
Britain as it is with the Irish party now, or as it was at the time 
of Mr. Parnell’s death. The latter is founded upon an ardent 
patriotism, the feelings and passions of the heart. This at least 
the writer ventures to think, in spite of sneers fashionable in 
certain circles in England. The former Mr. Gladstone has had 
to create in the face of a profound distrust and fear, almost, we 
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may say, of hatred, of the Irish people, and during a period 
when other social and political questions of the gravest character 
were occupying the chief thoughts, and claiming the sympathies 
of the newly enfranchised British electorate. He alone has sub- 
dued these egotisms, and directed the activities of his party into 
one channel marked out by himself. With his removal at this 
time, the Irish would not only lose the prestige of his name, 
but the loss of a compact band of English allies would be 
inevitable. During the last six years he has vivified the mass of 
the electors with the idea of justice burning in his own mind; 
he has fortified the argument from political expediency with the 
authority of his great name; and he has convinced them that the 
difficulties of reconciling the contrary elements of imperial 
supremacy and local self-government, may be, and are, in fact, 
overcome by his scheme of Home Rule. No other living man 
than he could have done this. 

There are clever men, men of character and reputation, 
colleagues of Mr. Gladstone, who have convinced themselves, or 
been convinced by him, of the justice and the expediency of his 
proposals for Ireland. As lieutenants they are admirable; as 
generals they would have been impossible. Even under the great 
chief himself the troops have suffered a crushing defeat in a 
pitched battle; and the utmost efforts of his genius could not 
prevent their panic and desertion. It is true that he has since 
rallied them, and raised fresh levies to fill up the gaping ranks ; 
yet, even now, when I am writing within a few hours of that 
tumultuous scene in the House of Commons in which all the 
passions and hatreds of the last six years seem to have collected 
themselves, and reached their crisis, and the cause which had 
produced them appeared at last to be triumphant, the thought 
persistently recurs: ‘Is it not the return from Elba; and does 
Waterloo yet await the indomitable chieftain?’’ The most 
hopeful admit that the prophets of disaster may be prophesying 
the truth. 

One thing only is certain. That is, that the man upon whom 
the hope of success depends, never contemplates the possibility 
of ultimate defeat for any cause he has at heart; and that he 
will, on behalf of this Irish cause, exhaust all the resources of 
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statecraft; all the arts of the consummate tactician; and, above 
all, the tremendous forces which are concentrated in him as the 

representative of English democratic ideals during the last half 
century. 

Experience has taught the English democracy that for Mr. 
Gladstone to have passed any question through the crucible of 
his mind, and to declare that the time has arrived when it must 
be taken into account and dealt with in spite of traditional views, 
or the dangers which may accompany change, marks an epoch 
in the history of that question. To use a phrase of his own, it 
enters into the sphere of practical politics. His own action 
hastens the time of arrival, and his proposed treatment will 
probably surprise and startle, or even terrify, lesser men, who 
supposed themselves at his elbow, but who suddenly discover 
that he is miles in advance of them. 

This is the history of the Irish question, since Mr. Gladstone 
began the series of revolutions in that country, dating from the 
disestablishment of the church in 1869. Especially, it is its 
history in its latest stage of the Home Rule proposals. So it is 
with other great proposals proceeding from the fertile mind of 
Mr. Gladstone. If it were possible here to treat in detail of the 
measures with which his name is associated, we should have a 
record of successes without failures; that is to say, failures to 
accomplish the object he has had in view at any particular time. 
Lord Salisbury has charged him with pulling down without 
building up in Ireland; with destroying the power of the land- 
lords, without replacing it by anything else. Supposing this 
were so, yet it cannot be denied that success attended that series 
of operations and did so because Mr. Gladstone had accurately 
calculated the forces at his disposal, and had seized the suitable 
time for using them effectively. Whether success has followed 
in the only true sense is too large a question to discuss; but in 
the sense in which the word has been used it is a fact, and not 
merely an opinion. Up to 1886 his ‘‘ opportunism,’’ to use a 
word his enemies love to hurl at him, had been successful; he 
had not miscalculated. 

That year seemed to show that he had made the serious mis- 
calculation of his life. He shattered his party and had at last 
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pledged himself to an impossible venture. So it was said, and 
so his opponents have tried to believe, — perhaps do really be- 
lieve it. ‘They deny the reality of his present seeming triumph, 
and assert that his majority was not won upon this question, but 
is due to the ** Newcastle programme ”’ devised since the defeat 
of the Home Rule proposals, and wherein all the inchoate ideas 
of advanced land reformers, and socialists, together with those 
of the disestablishers of the churches in Scotland and Wales, 
are gathered up in a heterogeneous mass, under cover of which 
Mr. Gladstone hopes still to be able to push forward his mono- 
maniacal scheme —so they pleasantly call it,— for the disente- 
gration of the empire. 

They have many reasons for their belief in the tremendous 
difficulties of the question itself, and the instability of what they 
term the ‘* mongrel majority.”’ There is certainly a majority of 
purely English voters against him, and any serious defection of 
the Irish members, who are at present counted upon his side, 
would mean his defeat. 

Up to the present time Mr. Gladstone has, with infinite tact 
and skill, avoided making any specific disclosures as to his inten- 
tions upon the re-introduction of a new Home Rule bill, beyond 
what has been known for several years. It is understood that 
the land purchase scheme, which was part of the bill of 1886, 
will not re-appear. Even before the defeat of that bill he had 
solemnly warned the land-holders of Ireland that, although the 
sands were running in the hour-glass, they had shown no indica- 
tion of a desire to accept the proposals ‘* made in a spirit of the 
utmost allowable regard to their apprehensions, and their inter- 
ests.’” It was the provisions as to land purchase which, more than 
anything else, alarmed an electorate which, under the teaching of 
Mr. Chamberlain, was at that time in a mood of strong resent- 
ment against the land interest in Great Britain as well as Ireland. 

Very early in the struggle, too, it was found that the exclusion 
of the Irish members from the Imperial Parliament was an im- 
possible item of the bill; but unfortunately both Mr. Gladstone 
and his fidus Achates, Mr. Morley, have declared that their 
retention is equally impossible, and involves questions beyond the 
wit of man to resolve. 
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Again, the effective supremacy of the Imperial Parliament has 
not been so much a provision of the proposals, as the fundamental 
idea underlying all the elaborate machinery for the delegation of 
powers to the statutory Parliament. Mr. Gladstone has always 
insisted that he had provided absolutely for this, and had imprinted 
this characteristic mark upon it indelibly. And yet, in the face 
of the demand by the Irish members, repeated with emphasis 
once more during the debate on the no-confidence motion, that 
the statutory Parliament shall have a perfectly free hand within 
the very wide sphere of its delegated authorities, that the Irish 
executive shall be responsible only to the Irish parliament; and 
that nothing less will do what Mr. Gladstone has pledged himself 
to do, viz., satisfy the Irish people, the question arises, where 
will the middle term be found? If it is not found, the Irish say 
to Mr. Gladstone, out shall go your ministry; we will have no 
suspension of our constitution held over our heads. 

These and such like cruces Hibernice, as for instance the case 
of Ulster, the Unionists confidently proclaim to be insolvable. 

Other difficulties are found amongst the British supporters of 
Mr. Gladstone, whose sympathies are stronger for various 
measures of home reform, than for Irish Home Rule. Notwith- 
standing the Unionist argument based upon this fact it is, 
however, true that the British liberals accept Mr. Gladstone’s 
dictum that Ireland *‘ blocks the way,’”’ and are, though chiefly 
on this account it must be acknowledged, convinced Home 
Rulers. 

But it has become evident, from the result of the elections, 
that Mr. Gladstone has not had placed in his hands the lever 
which will enable him to remove the block speedily and easily; 
and as the time has come when they may no longer walk by faith 
in the leader, but must walk by sight, if at all, along a path in 
which the block seems to increase as they go, they have become 
restive. They have quailed before the obstacle, and have begun 
to cry out, ‘* Cannot the Irish wait a little until we have justified 
ourselves in the eyes of our constituents, who wish for home 
reforms? ”’ 

For the first time there is a conspicuous group in Parliament 
of labor members. They are anxious to give a reason for their 
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presence ; and they suspect Mr. Gladstone and his colleagues of a 
desire to shelve many inconvenient questions by insisting upon the 
precedence of Irish Home Rule. 

Will the Irish wait? Will Mr. Gladstone wait? To both 
questions the answer is alike, no! from the Irish, and from Mr. 
Gladstone. Shortly before the elections Mr. Gladstone was 
approached by a deputation of labor representatives, who urged 
this view before him. In the course of an argument, which has 
impressed friends and foes alike as one of the most subtle and 
brilliant pieces of dialectics that even Mr. Gladstone has ever 
given us, he declared emphatically that ‘‘ he should be forever 
disgraced and sunk to the lowest point of infamy,”’ if he per- 
nitted himself to entertain such a proposition for a moment. 
Not less emphatically did he express himself in the House of Com- 
mons in the very last of his public speeches, as to his relations with 
this question ; while, at the same time, he condensed into a sentence 
his biography since 1886: ‘The question of Ireland,’ he 
exclaimed, ‘* is to me almost everything. I have other obligations 
of public life, and shall endeavor to fulfill them, so long as I 
have the honor of a seat in this house, but I may say that it is 
my only, if not altogether sole link, with public life. It has 
been for the last six or seven years my primary and absorbing © 
interest ; and so it will continue to the end.”’ 

There is, or rather was, an affectation of believing, amongst 
his opponents, that, in face of what they declare the hopeless 
nature of his enterprise, he would betray his Irish allies. They 
imagine him cajoling them into an admission of the supposed 
necessity for Home Rule waiting upon the political interests of 
the Liberal party. If this were a serious opinion it would imply 
a total ignorance of Mr. Gladstone’s character. His versatility 

is not more remarkable than the tenacity with which he adheres 
* to his ideas. Or rather, it may be said, he is not so much 
tenacious of them, as that they take possession of him. He 
knows nothing of that irresolution of will noticeable in a certain 
class of intellectual men in whom action seems paralyzed by the 
morbid analysis of their emotions and motives. He is hard to 
move because he is cautious and critical; and orthodoxy both in 
religion and politics is his foible. The Genesis of his start from 
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an old position is, if we may use the comparison, as mysterious 
as the conversion of St. Paul; but his abandonment to the new 
idea is as complete. Thus while Unionists dispute that the yer. 
dict of the country has been given for Home Rule, and many of 
his friends are extremely doubtful, in his mind there is no room 
for doubt at all. With him, as with other great enthusiasts, the 
cause he represents is the cause of justice, truth and righteous- 
ness. To this faith he adds another — that ‘* the people ”’ are 
peculiarly sensitive to appeals made in the name of that vener- 
able triad, and will rally to the cause with which it can be shown 
(in Mr. Gladstone’s opinion) to be associated, and insure its 
triumph. 

Experience has confirmed his faith. It would be an in. 
explicable phenomenon to him, if this Irish question, which 
‘‘ ever since 1886 has been in the fore-front of the battle,’’ and 
to which he has consecrated the most precious years of his life, 
the period most fitting for withdrawal from the strife of parties, 
and preparation for that scene ‘* where beyond these voices there 
is peace,’’ if the sacred cause should be doomed to defeat before 
the forces which make for ** unrighteousness.”’ 

Having entered upon the conflict in this spirit, and continued 
it in the same exalted.mood, it is not difficult to imagine his 
scorn and indignation against all suggestions for deferring it, 
now, for any consideration of party advantage. His new 
cabinet seems framed so as to exclude any possibility of any 
such idea being entertained. There is much speculation at 
present, as to the reasons for the omission of Mr. Labouchere’s 
name from the ministry, although that gentleman has been one 
of the most sincere and powerful allies of Mr. Gladstone. 
There is no more feasible explanation than that Mr. Labouchere 
has advised, in his paper, ** Truth,’’ that as a matter of tactics, 
English measures should have precedence, and especially that — 
certain alterations in the electoral laws should be made in order 
to insure the more certain passing of Mr. Gladstone’s bill, 
This ‘s the extent of his offense. 

But Mr. Gladstone six years ago broke up his party with his 
eyes open, and he will do so again if that must be the conse- 
quence of putting his followers to this test of conscience, good 
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faith and loyalty. If his majority is not a Home Rule majority 
he cares nothing for it. His terms, for the benefit to it of his 
prestige and his aid, are that it shall, on this one question, fol- 
low him unswervingly and without hesitation. All candor, ingen- 
uousness and sincerity, in arriving at his decisions, however 
sudden and startling they may appear, he will keep in reserve for 
their advocacy: his subtleties and sophistries, his wiles and 
stratagems, his reserves and apparent confidences and all the 
armory of the great party politician that he is. He has this 
characteristic in common with the great ecclesiastics and intrig- 
uers of the Romish church. It is full of suggestiveness that Dr. 
Dillinger described him as the only theologian in England. 

Mr. Gladstone’s triumph still appears to be far off and very 
uncertain. He is still face to face, as one of his ablest oppon- 
ents in the press said at the commencement of the struggle, with 
the most arduous of the many tasks of his life. It is still 
almost as true that ‘* such an army of adverse influences never 
before confronted any minister’’ as even yet remains banded 
against him. But whatever may be the incidents of the con- 


flict, soon to be renewed in the House of Commons, or its 
result, the interest of it is infinitely enhanced by the figure of 
this great Englishman, to whom will belong the greatest share 
of the glory of victory, or the humiliation of defeat. 

G. H. Kvorr. 


MIDDLE TEMPLE, LONDON. 
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LAW AND LEGISLATION.! 


Introductory Note. The general character of the address of the president of 
this association each year is determined by the provision of the constitution 
which requires the president to communicate the most noteworthy changes in 
statute law on points of general interest made in the several States and by Con- 
gress during the preceding year. The address dealt with the legislation of 
Congress at its last session and with the legislation of sixteen States and Terri- 
tories out of the forty-eight which had held sessions since the last meeting of the 
association. Sir Henry Maine’s observation that ‘* the capital fact in the mech- 
anism of modern States is the energy of -legislatures,’? was strikingly illus- 
trated by the data and facts presented in the address; as, for example, there 
were introduced into the House and Senate during the last session over 13,000 
bills and joint resolutions, that more than 2,100 reports were made by house 
conunittees and nearly 1,100 by Senate committees. All this legislative activity, 
however, resulted only in the passage of about 475 bills, local, private and 
general, 

After referring to the more important acts passed by Congress, the address 
dealt with the general view of current legislation in the sixteen States and 
Territories mentioned. Proposals for constitutional amendments in Georgia, 
Rhode Island, New York, Massachusetts, Wisconsin and Maryland were re- 
ferred to. The statute legislation of the preceding year was classified or 
grouped under the following heads: Zlections and the Elective Franchise, under 
which it was stated that thirty-six States are using the Australian ballot 
or some modification of it. Education — still showing increased liberality 
and improvement. Under the head-of Public Health and Safety, various 
statutes were referred to relating to the public health and safety, and partic- 
ularly those relating to operatives and laborers. Under the head of Morals, 
reference was made to various statutes on this subject, including the famous 
trouble in Louisiana in which she suppressed the well-known Louisiana Lottery 
Company. Under the head of Labor, reference was made to the fact that New 
York, New Jersey, Georgia and Massachusetts regulate the hours of labor and 
define the number of hours constituting a day’s work. ‘The act of the Massa- 
chusetts legislature against ‘“‘ Pinkertonism,” and forbidding the employment of 
non-residents, other than regular employes, to assist with arms in the defense 
of property, was referred to, the president observing that while he approved 
such legislation, he felt constrained to say that the Commonwealth, having thus 
disabled the person whose property is in danger from self-protection, ought 
earnestly and promptly to discharge its duty to afford the necessary protection 


1 This is the concluding portion of Association, delivered at Saratoga, 
the Address of Hon. John F. Dillon, August 24th, 1892. 
LL. D., president of the American Bar 
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by the lawful authorities. Under the head of Minors, various acts to pro- 
tect children were referred to, such as those of Rhode Island and Colorado, they 
joining the long list of other States prohibiting the sale or gift of cigarettes to 
children, and the act of New York requiring all children engaged in public exhi- 
bitions to be licensed. Under the head of Married Women, the late enactments 
of Rhode Island and South Carolina emancipating married women from the 
common law disabilities of coverture were referred to. Under the head of Trade 
and Commerce reference was made to the fact that Louisiana has prohibited all 
trusts or combinations to control the values of merchandise and commodities, 
but seems to except all such combinations when made by farmers and laborers. 

Under the head of Administration of Justice, a notable change in the law of 
evidence in Georgia was noted and commented on, by which a party to a civil 
action is allowed to put the opposite party on the witness stand with the 
privilege of subjecting him to a thorough and sifting examination and to the 
further privilege of impeachment just as though the witness had testified in his 
own behalf and was being cross-examined. Under the head of Municipal Corpora- 
tions, various changes in the law of New York, Massachusetts, Ohio, Colorado, 
Wisconsin and New Jersey were noted, but none of them made radical or 
important changes. Under the heads of Private Corporations and Railroad 
Commissions, it was shown that seventeen States have now adopted railway com- 
mission acts containing the usual provisions as to long and short haul, rebates, 
drawbacks, undue preference, interchange of traffic, etc. Such legislation where 
it is carefully thought out, guided by experience, and kept within constitutional 
limits was regarded by the speaker as wise and generally necessary for the best 
interests of the corporations as well as the people. Under the head of Taxation, 
the important changes in the Collateral Inheritance law of New York and the 
novel act of the legislature of Michigan, which attempts to divide the mortgage 
tax by levying a proportionate part upon the owner and the balance upon the 
mortgagee, were referred to. 


COMMENTS AND REFLECTIONS ON CONCLUDING A SURVEY OF THE 
LEGISLATION OF CONGRESS AND OF THE SEVERAL STATES DUR- 
ING THE PRECEDING YEAR. 


And, now, gentlemen, complying with the requirements of the 
constitution, I have endeavored to communicate the most note- 
worthy changes in statute law on points of general interest made 
in the several States and by Congress during the preceding year. I 
now submit for your consideration some reflections and com- 
ments. 

The activity of the legislative function is so great that although 
Ihave had to deal with the enactments of only sixteen States 
and Territories out of forty-eight, and although I have given the 
briefest statement of these enactments —even this is a long 
catalogue and I much fear has proved a tedious tale. Still, this 
ought not to be wearisome to lawyers who love their profession, 
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since in no other way is the actual working of our institutiong 
so faithfully mirrored and displayed. 

There is, as it seems to me, no spectacle of more transcendent 
interest than that of the American republic wherein the people 
of the several States govern themselves in all that‘pertains to 
State interests, and the people of the whole country govern 
themselves in all that pertains to the general government. Ours 
is a political universe, in which each of the forty-four States 
keeps or is kept within its prescribed orbit, and in which, in 
obedience to organic laws, all revolve with planetary regularity 
around the central sun of the Federal Union. And this spec- 
tacle, which is nowhere else to be seen in such successful opera- 
tion, is the creation, the prodigy, I had almost said the miracle, 
of liberty and law as wrought out and exemplified in the institu- 
tions which our fathers founded, which their descendants have 
maintained and which we happily enjoy. Holders in fee of such 
a magnificent and priceless inheritance, presently for our- 
selves and of the reversion in trust for the generations that in 
endless succession are to come after us, there rests upon us the 
sacred duty to see that the estate is not wasted, despoiled or 
lost. This duty rests generally upon all citizens; but in view of 
the nature of our profession, its studies, its labors and its in- 
fluence, it rests with peculiar and special force upon it and upon 
us. 

Commenting on Lord Bacon’s familiar observation ‘ that 
every man is a debtor to his profession,’’ the author of Euno- 
mus truly observes: ‘* How much more is every man a debtor 
to his country, which includes every blessing he enjoys, and for 
the sake only of which any profession is established.’’ And, 
reviewing some of the blessings of Englishmen, he adds: 
‘* Think of this and bless yourself: you are born neither a Russ 
nor a Turk.””! 

It is consolatory to think that it is at times possible for a 
lawyer, even unaided, as in Lord Bacon’s case, not only to dis- 
charge his debt to his profession, but to overpay it, and thus to 
make the profession his debtor. But his ability to meet this 


1 Eunomus, Vol. I., p. 76. 
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obligation is much increased when he acts in an organized capac- 
ity; and it is in recognition of this truth that this association of 
the American bar is formed, whose declared objects are ‘to 
advance the science of jurisprudence, promote the administra- 
tion of justice and uniformity of legislation throughout the 
Union, and uphold the honor of the profession of the law.’’ 

Dealing as the lawyer does almost exclusively with statutes, 
forms, precedents and trials, the effect unavoidably is a ten- 
dency on his part to regard law simply in the light of a positive 
creation of the legislator who can make, alter and unmake it at 
his will. 


Sources AND Nature or Law — Law LecGisiarion DIFFER- 
ENTIATED — Etnicat Nature or Law. 


The error involved in this conception as respects the sources 
and nature of law, both generally and under the limitations of 
our written constitutions, is so grave, that I feel some observa- 
tions thereon may not be misplaced even before this body of its 
learned and eminent professors. Every era has its more special 
duties, and it seems to me that the duty of this generation of 
lawyers in the actual situation and circumstances in which we find 
ourselves placed, is not confined to measures to advance the 
science of jurisprudence and to amend or reform existing laws, 
but it especially includes the more pressing duty of preserving 
and guarding the very basis on which our laws and institutions 
rest, from certain dangers with which they are threatened. 
These dangers are greatly increased by the prevalence of mis- 
conceptions as to the nature of law, and by underrating the 
necessity, value and purposes of our written constitutions. 

It is first of all necessary to get rid of the idea that law is 
whatever the populace of the moment may determine to be their 
sense of expediency or right, or whatever a legislative majority 
may see fit to enact. An adequate and just regard for law, and 
the obligation of all men, including those in authority, not only 
to recognize their subjection to law, but to cherish, preserve and 
obey it, can, as I think, in no way, be better inculcated, strength- 
ened and enforced, than by correcting the erroneous conception 


662 26 AMERICAN LAW REVIEW. 
that law is in its essence the mere product of the popular will or 
of alegislative majority of the hour, and by contemplating the 
higher and purer sources of law, and thus to become saturate 
with the great truth that law and legislation are not neces. 
sarily equivalents, but that law in its more engaging and nobler 
aspects, and in its essential nature, is ‘* the beneficence of ciyil 
society acting by rule; ”’ is, in a word, *‘ the absolute justice of 
the State enlightened by the perfect reason and morality of the 
State,’ and therefore opposed, everywhere and always, to all 
that is fitful, unjust, partial and destructive. 

Kant’s philosophy is to me, I am sorry to confess, in general 
unprofitable and dreary enough, but there is one noble passage 
of his that made on me an impression that years have never 
effaced or dimmed. ‘* There are two things which, the more I 
contemplate them, the more they fill my mind with admiration, — 
the starry heavens above me, and the moral law within me.” 
A most serious error it is for the lawyer to conceive or suppose 
that he has to do only with constitutions and statutes and de- 
cided cases, and that these constitute all there is of law. Law, 
even municipal or civil law, is vastly more than Blackstone’s and 
Austin’s stereotyped and imperfect definition makes it —‘“a 
rule of civil conduct prescribed by the supreme power in a State; ” 
that is to say, something originating with and created by the 
legislature — a mere product of sovereignity — of legislation, 
and which therefore the legislator can determine, fix and mold 
as clay in the potter’s hand at his pleasure. Rights exist prior 
to law, and both rights and law exist prior to and independent 
of legislation, and therefore neither of them is the mere product 
or creation of the arbitrary will of the legislator. 

The ‘‘ starry heavens,”’ which the philosopher of Kénigsberg 
contemplated with ever increasing wonder and delight, nay, the 
whole stupendous universe, illimitable as infinity, born of law, 
and obeying law, is not only evidence, but proof of a Divine 
law-giver whom we devoutly call God. ‘* God,”’ exclaimed 
CHATEAUBRIAND, ‘‘ is the great secret of nature.’’ (Dieu meme 
est le grand secret dela nature). Not so! For ‘the heavens de- 
clare the glory of God and the firmament showeth his handy- 
work.’’ Whoever looks above him with the reverent eye and ear 
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of Appison sees the firmament with something more than mere 
admiration; he sees in it its Great Original, the primal source of 
law; he hears the planets, though they roll in solemn silence, 
uttering forth a voice, ‘* The hand that made us is divine.”’ 

CoLERIDGE reverses the point of contemplation, and in his sub- 
lime Chamouni hymn —a grand antiphonal to that of App1- 
soN, — prostrate in adoration he apostrophizes the hoar and 
Sovran Mount before him — as the Ambassador from earth to 
heaven, as the great Hierarch, and solemnly bids it to tell the 
silent sky, to tell the stars, to tell yon rising sun: ‘* Earth, with 
her thousand voices, praises God.’’ Surely it is not irrelevant 
thus to point out the primal source of the ethical character of 
law. Not less wondrous than the revelations of the starry 
heavens and much more important, and to no description of men 
more so than to lawyers, is the ‘* moral law ’’ which Kant found 
within himself, and which is likewise found within and is con- 
sciously recognized by every man. This moral law holds its 
dominion by divine ordination over us all, from which evasion or 
escape is impossible. This moral law is the eternal and inde- 
structible sense of justice and of right written by God on the 
living tablets of the human heart and revealed in his Holy Word. 
It is considerations of justice and right that make up the web 
and woof and form the staple of a lawyer’s life and vocation. 
The lawyer’s work and business is, it is true, with human laws, 
but the lawyer makes a sad mistake who supposes law to be the 
mere equivalent of written enactments or judicial decisions. 
Theoretically and for many purposes practically, we must dis- 
criminate law and morality, and define their respective provinces. 
But these provinces always adjoin each other, and ethical con- 
siderations can no more be excluded from the domain of law ia 
ils every part than one can exclude the vital air from his room 
and live. 

If you ask me to define what is meant by law, what it really 
is and all of the sources whence it comes, and how it is evolved, 
I hide my diminished head and confess my inability fully 
and adequately to formulate the definition and to answer the 
inquiry. 

It is found or is to be sought in written constitutions, in 
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statutes, in judicial decisions, in the commentaries and works of 
learned men, and yet with all their voluminousness it is not to 
be found in these alone, nor, perhaps, in the long run, in these, 
chiefly. These constitutions, statutes, judicial decisions and treat- 
ises are numbered by thousands. They are almost unknown to 
the mass of men; they are at best imperfectly known to lawyers; 
and yet it is true that any man who in good faith obeys the dic- 
tates of a pure and honest heart, whose civil conduct towards 
his fellow-men is guided by the sense of justice and right which 
is graven on his heart by the Supreme lawgiver, will find such a 
course of conduct, except in the rarest instances, to be in per- 
fect conformity with the requirements of the laws of his country, 
This is the convincing, the conclusive proof of the essential 
ethical nature of our laws. 

If you critically observe the long catalogue of legislative acts, 
which I have summarized to-day, you will find that the most of 
them relate to positive regulations of expediency, and not to the 
great and permanent doctrines of general or universal justice or 
jurisprudence. Prolific as our various legislatures are in the 
exercise of the function of legislation, yet how infinitesimal com- 
pared with the vast aggregate of our laws and jurisprudence is 
the work of any given legislature, or even the combined work of 
all the legislatures of this country from the beginning down to 
this present. 

Thus much as to the differentiation in general of law and 
legislation, and as to the essential nature of law as the equivalent 
of the enlightened, ethical, permanent justice of the State. 

These views are enforced by considerations of the necessity, 
purpose and effect of our written constitutions, to which I shall 
now briefly advert in order to bring out, if I may, in strong 
relief, the duty they suggest. This I do, for our constitutions 
are our supreme law, and into these the people have infused and 
in them they have embodied not only their deliberate judgment 
as to the best form of moulding the framework of their govern- 
ment, but they have also infused and embodied in these con- 
stitutions their highest, their best, their loftiest conceptions of 
the ethical principles on which the enlightened, organic, per- 
manent justice of the State rests. 
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Necessity, VALUE, Purposes AND Errecr or Our Written Constitvu- 
TIONS. 


The absolutely unique feature of the legal institutions of the 
American republic is its written constitutions, which are organic 
limitations whereby the people by an act of unprecedented wisdom, 
have, ‘¢in order to establish justice, to promote the general wel- 
fare and secure the blessings of liberty to themselves and their 
posterity’? effectually protected themselves against themselves. 
What renders this the more extraordinary is that these constitu- 
tions are self-imposed restraints. The spectacle is that of the 
acknowledged possessors of all political power voluntarily cireum- 
scribing and limiting it. History affords many examples where 
the holders of political power have been forced to surrender or 
curtail it for the general good, but the example of the people 
constituting the American political communities in effectively 
limiting their own power by their own free will, stood alone 
when this sublime sacrifice was made and it has not been followed 
in any country in Europe, nor successfully put in operation else- 
where than in the United States. I said that in this way the 
people had effectually protected themselves against themselves, 
and this they have done by making the constitution in reality 
the supreme law of the land. This they did by consenting that 
the constitution was to be interpreted and enforced by the judiciary 
as one of the departments of the government established by the 
constitution ; and that the judgment of the courts thereon should 
be, if necessary, carried into execution by the Executive by the 
whole power of the State. 

To have constructed our constitutions so as to provide legal 
sanctions for their provisions was the great, illustrious, beneficent, 
crowning work of the statesmen and lawyers who were their 
authors. ‘*I do not know,”’ exclaimed Rurus Cuoare in a pas- 
sage of great force and eloquence, ‘‘that I can point to one 
achievement in American statesmanship which can take rank for 
its consequences of good above that single decision of the Supreme 
Court, which adjudged that an act of the legislature contrary to 
the constitution is void, and that the judicial department is 


clothed with the power’? —and he might have added, charged 
VOL. XXVI. 43 
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with the duty —‘*to ascertain the repugnancy, and pronounce 
the legal conclusion. That the framers of the constitution in- 
tended this to be so is certain; but to have asserted it against 
Congress and the Executive,— to have vindicated it by that. easy 
yet adamantine demonstration than which the reasonings of 
mathematics show nothing surer, — to have inscribed this vast 
truth of conservatism upon the public mind, so that no dema- 
gogue, not in the last stage of intoxication, denies it, — this is 
an achievement of statesmanship of which a thousand years may 
not exhaust or reveal all the good.”’ 

Other nations have what they call constitutions or fundamental 
laws. England for example. But no provision is beyond the 
transcendent and omnipotent power of Parliament. And there- 
fore De TocqueviILLe denied that England had in reality a con- 
stitution. His striking passage on this subject is: ‘* The Parlia- 
ment has an acknowledged right to modify the constitution; as, 
therefore, the constitution may undergo perpetual changes, it 
does not in reality exist ; the Parliament is at once a legislative and 
a constituent assembly.’’ In the American conception of the 
office and effect of a constitution De Tocqueville’s criticism is 
just. 

Belgium and France have written constitutions, but since they 
practically have no sanction they are mere glittering declarations 
of abstract principles of political morality or action having no 
force except such as public opinion may give them. They are 
not laws since their restrictions and directions will not be enforced 
by the courts. We are told on unquestioned authority,! that 
‘* during a period of more than fifty years no Belgian judge ever 
pronounced a Parliamentary enactment unconstitutional,’’ and 
that ‘* no French tribunal would hold itself at liberty to disregard 
an enactment, however unconstitutional, passed by the National 


Assembly, inserted in the Bulletin des Lois and supported by the 


force of the government.”’ 

Foreign statesmen and lawyers, after observing the workings 
of our constitutions in this regard for more than a century, at 
length join in praising the wisdom of the American device. 


1 Dicey, Constitution, p. 144. 
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Thus, Dicey in his Oxford Lectures,’ on the Law of the 
Constitution, says : — 

‘This system (the American system) which makes the judges 
the guardians of the constitution, provides the only adequate 
safeguard which has hitherto been invented against unconstitu- 
tional legislation.’’? ** The glory of the founders of the United 
States is to have devised or adopted arrangements under which 
the constitution became in reality as well as in name the 
supreme law of the land.’’ 


Tue Duty oF THE Bar TO UPHOLD THE ConSTITUTIONAL GUARANTEES OF 
CoNTRACTS AND PRIVATE PROPERTY. 


The great fundamental rights guaranteed by the constitutions 
are life, liberty and property. The two former are everywhere 
respected and protected by the legislatures and the courts. I recall 
only one notable exception to this statement and that is found in 
the decision of the Supreme Court of Pennsylvania, affirmed by 
the Supreme Court of the United States, that the legislature 
could constitutionally prevent a man from pursuing a lawful 
business, viz., the manufacture and sale of oleomargarine. I 
have commented on this elsewhere.‘ But we cannot close our 
eyes to the fact that the institution of private property is men- 
aced both by open and covert attacks. It is attacked openly by 
the advocates of the various heresies that go under the general 
name of socialism or communism who seek to array the body of 
the community against individual right to exclusive property, and 
in favor of the right of the community in some form to deprive 
the owner of it or of its full possession and enjoyment. 


' 1886, onment the business oi manufacturing 
* Lect. III, p. 125. and selling a harmless, and even whole- 
3 Lect. IV., p. 145. some, article, if the legislature chooses 


‘1 Dillon, Munic. Corp. 4th Ed.,p. to affirm, contrary to the fact, that 
211, note. Ithere said: ‘‘ We can- the public health or public policy re- 
not but express our regret that the quires such suppression. The record 
Constitution of any of the States, or of the conviction of Powell for selling 
that of the United States, admits cf a without any deception a healthful and 
construction that itis competent fora nutritious article of food makes one’s 
State legislature to suppress (instead _ blood tingle.” 
of regulating) under fine and impris- 
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Property, or its rightful enjoyment, is also covertly invaded, 
not by the socialist, but at the instance of a popular, or supposed 
popular, demand; in which case the attack is directed against 
particular owners or forms of ownership, and generally takeg the 
insidious, more specious and dangerous shape of an attempt to 
deprive the owners — usually corporate owners — of their prop- 
erty by unjust or discriminating legislation in the exercise of the 
power of taxation, or of eminent domain, or of that elastic power 
known as the police power, resulting, and intended to result, in 
‘* clipping ’’ the property, or ‘‘ regulating *’ the owner out of its 
full enjoyment and use. 

The era of the despotism of the monarch or of an oligarchy 
has passed away. If we are not struck with judicial blindness 
we cannot fail to see that what is now to be feared and guarded 
against is the despotism of the many — of the majority. Speak- 
ing of Great Britain, Sir Frevericx PoLiock recently said that 

‘* At no time, has it been fitter for us to be put in mind that the 
effective power of law is not only the work but the test of a civilized 
commonwealth, and that law, as a great English writer has said, 
is in its nature contrary to such forces and operations as are 
violent and casual.’ 

The founders of our democratic, or more accurately speaking, 
republican, institutions, were fully alive to these great truths. 
They were neither visionaries nor socialists. It is among the 
eternal lessons of history, which they well knew, that the mass 
of the people were subject to the influence of supposed temporary 
interests and of ‘violent and casual forces ’’ which might be in 
conflict with their own vital and permanent well-being. 

Burke, perhaps the profoundest political thinker of any age, 
speaking on this subject, says: — 

** Society requires not only that the passions of individuals 
should be subjected, but that even in the mass and body, as well. 
as in the individuals, the inclinations of men should be thwarted, 
their will controlled and their passions brought into subjection. 
This can only be done by a power out of themselves, and not in 
the exercise of its function, subject to that will and to those 


1 Oxford Lectures, p. 100. 
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passions which it is its office to bridle and subdue. Jn this sense 
the restraints on men, as well as their liberties, are to be reckoned 
among their rights.’’' Realizing these truths and the necessity 
of safe-guarding these vital and permanent interests, the found- 
ers of our legal institutions devised — and the device is, as I have 
said, the crowning proof of their wisdom —the American polity 
of constitutional restraints upon all of the departments of the 
governments which the people established. 

All of the original States provided for the security of private 
property, as well as of life and liberty. This they did either by 
extracting and adopting, in terms, the famous 39th article of 
Magna Charta securing the people from arbitrary imprisonment 
and arbitrary spoliation, or by claiming for themselves, com- 
pendiously, all of the liberties and rights set forth in the Great 
Charter. I make this statement as to the action of the original 
States after a careful examination of their charters and consti- 
tutions. 

When the Federal constitution was formed there was inserted 
in it the provision, also original and unique, ‘‘ THAT NO STATE 
SHALL PASS ANY LAW IMPAIRING THE OBLIGATION OF CON- 
Tracts.” 3 

The fifth amendment, inter alia, ordained that — 

‘NO PERSON SHALL BE DEPRIVED OF LIFE, LIBERTY OR PROP- 
ERTY WITHOUT DUE PROCESS OF LAW ; NOR SHALL PRIVATE PROPERTY 
BE TAKEN FOR PUBLIC USE WITHOUT JUST COMPENSATION.” 

This was not new language or language of uncertain meaning. 
It was borrowed purposely from Magna Charta. It was lan- 
guage, not only memorable in its origin, but it had stood for 
more than five centuries as the classic expression and as the 
recognized bulwark of the ancient and inherited rights of En- 
glishmen to be secure in their personal liberty and in their pos- 


1 Burke’s Works, Am. Ed., Vol. III, that “‘ They show a wholesome anxiety 
p. 310. to protect and safeguard private prop- 
* All of the constitutions of the erty inevery way. * * * The only 
forty-four States contain like provis- exceptions to this rule are to be found 
ions. Mr. Bryce, in hischapteronthe in the case of anything approaching a 
“Development of State Constitutions’ monopoly, and in the case of wealthy 
(American Commonwealth, Vol. I.,Ch. corporations.” 
XXXVIII.), did not fail to perceive 3 Art. 1, Sec. 10. 
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sessions.’ It was, moreover, language which shone resplendent 
with the light of universal justice; and for these reasons it was 
selected to be put into the fifth amendment of the Federa] 
constitution as it had already been put into the charters and 
constitutions of the several States. Thus we see a settled pur. 
pose in both the State and Federal constitutions to protect and 
secure personal liberty and private property. 

WITH THESE GUARANTEES —the inviolability of contracts and 
the sacredness of private property — the republic set out on 
its untried course. One hundred years and more have vindi- 
cated the necessity and the wisdom of these organic limita- 
tions. 

The result of the provision ordaining contracts to be inviolable 
has been, says Mr. Justice Mmer,? ‘‘to make void innumer- 
able acts of State legislatures, intended in times of disastrous 
financial depression and suffering to protect from the hardships 
of a rigid and prompt enforcement of the law in regard to their 
contracts, and to prevent the States from repealing, abrogating 
or avoiding by legislation contracts fairly entered into with other 
parties.” Hundreds of acts of State legislation have been de- 
clared void under this clause by the Supreme Court, and at- 
tempted repudiation with its consequent dishonor, prevented. 
Who is not glad that the States have not had the power to destroy 
or impair contracts? 

So, likewise, the provisions in the State and National consti- 
tutions protecting private property have up to this time been 
effective. These have been, indeed, the great triumphs of our 
popular system of government, for these were supposed to be 
its vulnerable spots. Disbelievers in republican institutions had 
predicted early shipwreck on these rocks, and when it came not 
they simply postponed the period of fulfillment.’ 


1 Burke, Vol. IIl., pp. 272, 278, 


which prevails in the United States, 


Am. Ed. says: — 
2 Michigan Ann Arbor, Address, “ As a natural consequence of this 
1887. state of things there is, in opposition 


8 Thus, ALison, in his famous to the will or passions of the majority, 
Chapter XC. of History of Europe, no lasting security either for life or 
published in 1839-1842, after referring property in America in cases where 
to the universal and equal suffrage - the public mind is vehemently excited. 
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These prophesies have happily hitherto proved false — so sig- 
nally false that as strong an unbeliever in popular government as 
Sir Henry Marne, speaking of the American Union and _ its 
unexampled career, was forced, in 1885, to confess and declare 


that 


‘¢ ALL THIS BENEFICENT PROSPERITY REPOSES ON THE SACREDNESS 


or CONTRACT AND THE STABILITY OF PRIVATE PROPERTY ; THE FIRST, 
THE IMPLEMENT, AND THE LAST, THE REWARD, OF SUCCESS IN THE 
UNIVERSAL COMPETITION. 

For this noble and generous utterance of a great truth I for- 


Hitherto, indeed, no direct attack on 
property has been made, at least where 
it is vested in land; for this simple 
reason, that the majority are them- 
selves landowners, and therefore any 
such system would be an attack upon 
their own interests. But the system 
of spoliating that species of property 
in which the majority do not partici- 
pate, and for which they feel no sym- 
pathy, has already been carried toa 
most frightful extent. * * * The 
determination now openly acted on in 
many of the States, particularly Ar- 
kansas, Illinois and the democratic 
communities in the valley of the Mis- 
sissippi, and even in the great and 
opulent commercial State of Pennsyl- 
vania, to repudiate their State debt 
and shake off the burden of their pub- 
lic creditors, after they have expe- 
rienced the full benefit of their capital 
by expending it on railroads, canals 
and other public improvements, is 
another example of the incipient spo- 
liation of the fundholders. Their 
property of all kinds has undergone 
the most violent attacks in America, 
except that in land, which, from its 
diffusion, was protected by the inter- 
ests of the majority. But the period 
of danger to them is postponed only, 
not averted. The period when the at- 
tack on landed property, if the present 
system of government continues, will 


commence, may be predicted with cer- 
tainty. It will be as soon as the ma- 
jority of electors, in any of the States, 
have come, from the natural growth of 
other trades, to be persons without 
any interest in the soil, and when the 
back settlements have become so dis- 
tant by the advance of civilization that 
it is less trouble to take their neigh- 
bors’ fields than to go to the far west 
and seek possessions of their own. 
This is nothing peculiar to America; in 
every country in the world the major- 
ity, under similar circumstances and 
similar political institutions, would 
do the same.’’ (Chap. 90, paragraph 
64.) 

“The rapidity with which the 
growth of landed estates has begun 
and progresses; the immense extent 
of the latefundiz; the approaching ex- 
haustion of available soil — that seem- 
ingly inexhaustible treasure — the 
increase of tenant farmers; the ap- 
pearance of the agrarian question; 
the radical and socialistic character of 
the remedies proposed — these things 
all show an alteration of the ancient 
basis on which the political fabric [of 
the United States] was erected.” — 
M. Boutny, Studies in Constitutional 
Law, 1888. 

1 Essay on Popular Government, p. 
51 (Am. Ed.) 
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give all his doubts as to the success of popular government, and 
cancel the remembrance of his dismal forebodings. 

Then came the fourteenth amendment, sdileh among other 
things, ordained : — 

otige, . ** NOR SHALL ANY STATE DEPRIVE ANY PERSON OF LIFE, 
LIBERTY OR PROPERTY WITHOUT DUE PROCESS OF LAW; NOR DENY 
TO ANY PERSON WITHIN ITS JURISDICTION THE EQUAL PROTECTION 
OF THE Laws.” 

It was of set purpose that its prohibitions were directed to any 
and every form and mode of State action — whether in the shape 
of constitutions, statutes or judicial proceedings — that deprived 
any person, white or black, natural or corporate, of life, liberty, 
or property, or of the equal protection of the laws. Its value 
consists in the great fundamental principles of right and justice 
which it embodies and makes part of the organic law of the 
nation, No person is wise enough to foresee the beneficence of 
the future operation of these principles if the courts are true 
and firm in maintaining this amendment in its full scope and 
purpose. I believe it will hereafter, more fully than at present, 
be regarded as the American complement of the Great Charter, 
aud be to us—as the Great Charter was, and is, to England — 
the source of perennial blessings.! 


1 Speaking of Magna Charta, Sir snows and frosts to cover her delicate 
JAMES MACKINTOSH has an eloquent germs and to hinder them from rising 
passage, which I quote: above the earth till the atmosphere has 

‘It was,”’ he says, ‘“‘a peculiar ad- acquired the mild and equal tempera- 
vantage that the consequences of its ture which insures them against 
principles were, if we may so speak, blights. * * * Her Bacons and 
only discovered gradually and slowly. Shakespeares, her Miltons and New- 
It gave out on each occasion only so _ tons, withall the truth which they have 


much of the spirit of liberty and 
reformation as the circumstances of 
succeeding generations required, and 
as their character would safely bear. 
For almost five centuries it was ap- 
pealed to as the decisive authority on 
behalf of the people, though commonly 
so far only as the necessities of each 
case demanded. Its effect in these 
contests was not altogether unlike the 
grand process by which nature employs 


revealed, and all the generous virtue 
which they have inspired, aRE OF IN- 
FERIOR VALUE WHEN COMPARED WITH 
THE SUBJECTION OF MEN AND THEIR 
RULERS TO THE PRINCIPLES OF JUS- 
TICE.”’ 

By the Great Charter, says STUBBS, 
“‘The barons maintained and secured 
the right of the whole people as against 
themselves as well as against their 
master. * * * The whole consti- 
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The fourteenth amendment is an express limitation upon the 
power of the States. It puts property upon precisely the same 
footing of security that it puts life and liberty. It binds them 
each and all indissolubly together. It places each and all of these 
primordial rights under the egis and protection of the national 
government. By this provision they are each and all adopted as 
national rights. Under the fifth amendment they are each pro- 
tected from invasion by Congress or the Federal government. 
By the fourteenth amendment they are each protected from 
invasion by State legislatures or by the people of the States in 
any form in which they may attempt to exercise political power, 
If they are not safe and secure it is because and only because 
of the essential infirmity of constitutional limitations of the 
most peremptory character. This we cannot admit. The four- 
teenth amendment is an affirmation in the most impressive and 
solemn form of the sacredness and stability of private property 
as one of the fundamental and indestructible rights of the people 
of the United States. 

It sets the seal of national condemnation upon Proudon’s 
famous maxim that Property is Theft (la propriété c’ est le 
vol): ** Property-holders are thieves.’’ This pernicious doctrine 
has hitherto found no acceptance among our people or their 
legislators; and under the constitution as it now stands this 
doctrine can obtain no foothold as to any species of property — 
if the courts are faithful to their high trust as the guardians, 
protectors and defenders of the constitution. Bear in mind, 
ever, that this, like all other provisions of the constitution, was 
put into the constitution ‘‘¢o be enforced by the judiciary as one of 
the departments of the government established by the constitulion.”’! 

The value, however, of these constitutional guarantees wholly 
depends upon whether they are fairly interpreted and justly and 
with even hand fully and fearlessly enforced by the courts. 

In view of these considerations, will you, gentlemen, permit 
me to repeat that in my judgment the great, paramount, over- 
shadowing duty of the legal profession in this country, in our 


tutional history of England is little Charta’”’ (Const. Hist. of England, 
more than a commentary on Magna Vol. I., Ch. XII., pp. 596, 597). 
1 United States v. Lee, 106 U. S. 196. 
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day, is to defend, protect and preserve our legal institutions un. 
impaired and in their full efficiency. If there is any problem 
yet unsettled, it is whether the bench is able to bear the great 
burden of supporting under all circumstances the fundamental 
law against popular, or supposed popular, demands for enactments 
in conflict with it. It is the loftiest function and the most sacred 
duty of the judiciary — unique in the history of the world —to 
support, maintain and give full effect to the constitution against 
every act of the legislature or the executive in violation of it. 
This is the great jewel of our liberties. Let us not, ‘* like the base 
Judean, throw a pearl away richer than all his tribe.’’ This is 
the only breakwater against the haste and the passions of the 
people — against the tumultuous ocean of democracy. It must 
at all costs be maintained. 

And, again, I repeat that in my judgment the pre-eminent 
present duty of the American bar and judiciary is to maintain 
the ascendency of our constitutions and to see that their guar- 
antees are made effectual in favor of all persons, all rights and 
all interests which they were devised and designed to protect. 
This done —and all is safe; this omitted, and all is put in peril 
and may be lost. 


ConcLUSION. 


If these observations are at all timely, if they have aught of 
value, if they shall inspire or -excite further thoughts upon the 
important subjects which I have touched in such an imperfect 
way, I shall have accomplished all that I sought and more than 
I timidly dare to hope. 

‘*T shall then,’’ I use in closing, slightly changed, the quaint 
and curious reflections of an old author on the laws of England, — 
‘*T shall then with the vanity of an author, compare myself to 
one who in his travels over a bleak and dreary country, has 
picked up some plants, which he afterwards transfers to some 
delightful spot, in a milder climate; where they may attract no- 
tice even among more agreeable productions, by those who would 
never have visited them on their native soil. And if after all 
they should have any medicinal virtues useful in life, they will 
be welcome wherever they may be made to grow.”’ 
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THE VALIDITY OF CONTRACTS AND FRANCHISES 
HELD BY QUASI-PUBLIC MUNICIPAL CORPORA- 
TIONS. 


As litigated cases involving these rights almost invariably arise 
under the constitutional provision, that, ‘‘ No State shall pass 
any law impairing the obligation of contracts,’’ the decisions of 
the United States courts with reference thereto are final and 
override adverse State decisions. It has long been established 
law that the above clause applies not only to existing contracts 
but also to State grants of property and franchises, and forbids 
their abrogation, repeal or amendment, and it has lately been held 
that it also applies to similar municipal acts or contracts.! 

It is desirable to draw a very sharp distinction between rights 
resulting strictly from contracts and those in the nature of ex- 
clusive franchises, privileges or easements in public property ; 
between those derived from the State and those from the city. 
The legislature has all legislative powers, excepting as limited by 
the United States or State constitution, while the city has only 
those powers granted by the State. In considering legislative 
acts, good cause must be shown for voiding them, while as regards 
municipal acts, good cause for upholding them. 


EXCLUSIVE PRIVILEGES, FRANCHISES AND EASEMENTS. 


LeeisLative Acts.— The only provisions of the United States 
constitution to be considered are: — 

1, That citizens of every State shall be entitled to all the 
rights, privileges and immunities of the citizens of the several 
States. 

2. No State shall abridge the privileges and immunities of 
citizens of the United States. 

But these provisions have reference to only such rights as 


1 Saginaw Gas Light Co. v. Saginaw, 28 Fed. Rep. 532. 
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belong to the people, not to such as belong to the State, and 
therefore citizens are not thereby vested with any right or priy- 
ilege, for the exercise of which the sovereign power of the State 
is necessary; as for example, the right to maintain gas works 
which require the use of the public street. 

Neither can it be maintained that the State cannot grant such 
rights or privileges to one person or corporation without offering 
the same to all citizens alike, since in their very nature they are 
such rights, that a totally or partially exclusive use whereof js 
necessary to any use whatever. But argument is not necessary; 
the unrestricted powers of the State legislature in these matters 
have been completely and fully admitted by the Supreme Court 
of the United States.! 

In the cases cited the legislature had chartered companies, 
gas and water, with the exclusive privilege of using the city 
streets for the purpose of supplying the city and its inhabitants 
with water or gas, in consideration of which said companies in- 
curred heavy expenses. The court held that such exclusive 
rights were valid and in the nature of contracts so that any sub- 
sequent acts of legislature granting like powers to other compa- 
nies were void and all persons would be enjoined? from laying 
mains to obtain water for their own use. The court held that 
such powers were public powers and such business of a public 
nature which no citizen had any natural right under the constitu- 
tion of the United States to exercise. 

It is to be noted that these cases were entirely concerned with 
legislative acts, not municipal, and with privileges and franchises, 
not contracts, and can only be accepted as authorities to that 
extent. 

It is to be noticed also that the acts were not sustained as 
incidents of the police power; if they had been cases of that 
character the decisions would have been the reverse; for as no 
State can abridge its sovereignty in that particular, all legisla- 
tive enactments in exercise thereof remain subject to repeal or 
amendment. 


1 New Orleans Gas Co. v. Louis- U. S. 683; New Orleans Water Co. 
vana Light Co., 115 U.S. 650; Louis- Rivers, 115 U. 8. 675. 
ville Gas Co. v. Citizens Gas Co., 115 2 See the case last cited. 
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By police power, when referred to herein, is meant the right 
to protect the health, morals and safety of citizens and not the 
general indefinite power sometimes included under that name.! 

In many cases there will be found dicta or references to a doc- 
trine that aside from any constitutional restrictions, the legisla- 
ture has no power to create monopolies unreasonably. Many 
old English cases also so state, but evidently they only had refer- 
ence to the power of the crown, as the English Parliament is 
absolute; while the few American references are shadowy, un- 
satisfactory and seemingly lay too much stress upon the English 
cases. If there is any foundation for these dicta, it is at most 
nothing more than that certain powers are not strictly legislative. 
But as there is no question but that the control of the streets, 
the providing for light, water, etc., are legislative powers, it 
follows that in any case the legislature with reference thereto is 
supreme. 

Any further fundamental limitation on legislative powers is 
totally irreconcilable with all the authorities. 


Municipat Powers. 


As to powers of a city council to grant such exclusive rights, 
privileges and easements there is a like unanimity of decision. 
The city cannot do so except as agent of the legislature with 
direct and special authority. The city has no authority or rights 
in the matter whatever; the State, not the city, owns the street 
and only the legislature can grant franchises, and any attempted 
grant thereof by the city is absolutely void.? 


1 New Orleans Gas Light Co. v.N. CC. for Mich.); 33 Fed. Rep. 659; Gas 


0. Light Co., 115 U. S. 650; State, St. 
Louis v. Laclede Gaslight Co., 102 Mo. 
472-87; Slaughter House Cases, 16 
Wall. 36; Galesburg v. Galesburg 
Water Co., 34 Fed. Rep. 676 (same 
appealed); Farmer’s Loan &c. v. 
Galesburg, 133 U. S. 156. 

* Citizens Gas Co. v. Elwood, 114 
Ind. 333; State v. Cincinnati Gas Co., 
18 Ohio St. 262; Grand Rapids L. & 
P. Co. v. G. R. E. L. P. & F. Co., (C. 


Co. v. Parkersburg, 30 W. Va. 435; 
Saginaw Gas Light Co. v. Saginaw 
(1886), 28 Fed. Rep. 536; Jackson Co. 
Horse R. R. v. Rapid Transit Co., 
Judge Brewer, 24 Fed. Rep. 306; Citi- 
zens R. R. Co. v. Jones, 34 Fed. Rep. 
580; Syracuse Water Co. v. Syra- 
cuse (1889), 116 N. Y. 167, 180; Ham- 
ilton Gas Light Co. v. City of Hamil- 
ton (Ohio, 1889), 37 Fed. Rep. 832. 


} 
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These cases are all of a similar nature, — attempted grants by 
the city under general powers as to lighting, etc., to companies, 
of exclusive rights to use streets for longer or shorter periods of 
time, and in each and every one the court distinctly held that 
such attempted grant was invalid. Possibly the distinctively 
leading cases on this one point are the five first cited in the last 
note. The second of these cases seems to be more frequently 
cited than any other, while the other four carefully analyze and 
digest all the previous decisions on the subject. 

It should be added that if expressly empowered the city can 
make such a grant, while if the legislature makes the grant the 
consent of the city is entirely immaterial, so far as the use of 
the streets and the franchise is concerned.! 


Restrictions StaTE ConstTITUTIONs. 


The above argument is made and the cases cited under the 
assumption that nothing in the State constitution limits the 
power of the legislature with respect to such grants; but in fact 
the State constitutions frequently contain such restrictions. 
Some of these in declarations of rights state that monopolies are 
odious and should not be suffered; ? others expressly forbid the 
legislature’s granting them; and still others only allow them for 
public purposes. The effect of such provisions will now be 
considered. 

The conclusions herein cannot be drawn with certainty, as it 
is a matter which the Supreme Court of each State determines 
for itself without being bound by the Federal decisions. 

There is little doubt, however, as to the effect of the last pro- 
vision referred to. There is no doubt but that works for sup- 
plying gas, water, etc., for cities, are public works, and any act 
passed therefor is for a public purpose. The authorities 
already referred conclusively determine this, but we are not 
wanting in cases directly in point.’ 


1 Hamilton Gas Light Co. v. City 3 Louisville Gas Co. v. Citizens Gas 
of Hamilton (Ohio, 1889),37 Fed. Rep. Co., 115 U. S. 683, 692; East St. Louis 
832, v. Gas Light Co., 10 Reporter, 109 (Ill. 
2 As in Maryland. 1880); Saginaw Gas Co. v. City of 
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The cases cited will not be analyzed; but not only is the gen- 
eral trend of authorities as above stated, but the decisions first 
cited directly sustaining the point are authoritative, well 
argued and well considered, and, as is easily seen, modern; while 
the adverse decisions are old cases, inconsistent with each other 
and analogous decisions of the same States, and are one and all 
cited with disapproval in the better judgments. The truth seems 
to be that when gas, water and other like companies were in 
their infancy, their importance to public convenience was not 
rightly understood and they were therefore sometimes treated 
by the courts as private concerns. When their essentially 
public character became more evident, the courts also recog- 
nized it. 

The prohibition of monopolies by constitutions and declara- 
tions of rights may be treated together, as their effects are the 
same.? 

A monopoly may probably be defined as any exclusive com- 
mercial right or privilege; but the meaning of the word as used 
in constitutions is not as broad as this. A necessary exception 
is any right or privilege the exercise of which is necessary to the 
welfare of the State and which in its very nature must be ex- 
clusive.? 

It is just as plain on the other hand, that any grant of an ex- 
elusive right to conduct a private business, ordinarily open to the 
competition of all, is prohibited. But the scope of these restric- 
tions is broaderthan this ; their purpose is to prevent the legislature 
from granting privileges in the nature of monopolies, and not 
merely to prevent it from restricting the general rights of individ- 
uals. For instance, the granting to a private corporation of an ex- 


Saginaw, 28 Fed. Rep. 536; Ohio ex 
Tel Atty.-Gen. v. Toledo, 48 Ohio St. 
11 Law Am. Rep. 729, and note; Atty.- 
Gen. v. Toledo, (48 Ohio St.), 11 L. 
R. A. 729. There are also authorities 
to the contrary. Norwich Gas Light 
Co. vr. Norwich City Gas Co., 25 
Conn. 29; Western Saving Fund Co. 
v. Phil., 31 Penn. St. 175; San Fran- 
cisco Gas Co. v. San Francisco, 6 Cal. 


190; San Francisco, Gas Co. ». San 
Francisco, 9 Cal. 453. 

1 Locust Point Ferry v. Hankey, 31 
Md. 346. 

2 E. g., as in Broadway Ferry v. 
Hankey, 31 Md. 346, the right to use one 
particular wharf for ferry purposes 
when not large enough to accommo- 
date but one such business. 


| 
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clusive right to maintain horse or steam railways throughout an 
entire State would unquestionably be held to be prohibited. This 
would be a monopoly of the worst kind. The fact that the busi- 
ness in question is in the nature of a privilege is not decisive; if 
the privilege is one that could be exercised by several at one and 
the same time without mutual destruction, or if the business js 
of a character where competition is possible, an exclusive grant 
would be prohibited. 

Probably all monopolies are prohibited, which are such merely 
because so declared by the legislature, while natural monopolies 
are still allowed. But by natural monopolies all those undertak- 
ings in which competition may under certain circumstances )_ 
injurious to the destructive point should not be understood, but 
only those in which competition: is either physically impossible 
or necessarily destructive. ‘There is a theory, at present largely 
accepted, that competition between railroads is very often injuri- 
ous not only to the railroads but to the public, and frequently 
such competition has led to the destruction of one or both of 
the competing lines. But no one will maintain that two compet- 
ing railroads between the same points are necessarily mutually 
destructive; it depends on circumstances; it is a matter of opin- 
ion, and therefore for the legislature to grant an exclusive fran- 
chise for such a purpose would be within the prohibition. Gas and 
water companies are about on the same footing; although com- 
petition in such cases is under some circumstances undesirable, 
yet it is not necessarily destructive, and it cannot be said that 
such companies are in their very nature monopolies and therefore 
an exclusive grant thereto void. If the legislature is of the opin- 
ion that competition is undesirable it need grant but one fran- 
chise; but it should not be permitted to create a monopoly by 
abandoning the right to grant another if circumstances should 
change. 

No case can be cited here where a constitutional prohibition of 
this kind has been fully interpreted; but many times and by 
good authorities it has been judicially said that gas and other like 
companies, are not in their nature exclusive; and in other cases, 
the exclusive franchises for such purposes have been pronounced 
to be odious as monopolies, and not to be sustained unless abso 
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lutely necessary. The effect of these two classes of cases, is to 
sustain the position here taken.? 

The cases cited all hold that exclusive gas and water franchises 
are monopolies within the meaning of a prohibition of this char- 
acter. 

In the Connecticut cases, the first one held that as gas works 
are the same as any other business enterprise, an exclusive 
franchise therefor is a monopoly and void. The second case 
while practically deciding that gas and water companies are of a 
public nature, it was nevertheless held as before that exclusive 
use is a monopoly. 

It may be noted that the Norwich case is very frequently 
cited and always with approval of its dicta declaring the exclu- 
sive right to manufacture gas to be a monopoly, but with disap- 
proval of its dicta that such business is of a private character. 
In the Wisconsin case the court held that an exclusive gas fran- 
chise is a monopoly, but that in the absence of any constitutional 
prohibition thereof the legislature could maintain the same.? 

Both of these leading cases just cited contain a full analysis of 
the law, and hold that gas and water works are not necessarily 
exclusive. There is a full line of Federal decisions very em- 


phatically to the same effect, and all very full, well decided and 
authoritative cases.* 


CoNnsTRUCTION OF FRANCHISES. 


Before leaving this branch of the subject, we will note that 
the courts in construing legislative franchises will use all possible 
means, will strain and frequently distort the language of the act 
to prevent the vesting of a monopoly. Formerly the court 
would sustain a monopoly by inference, as in the case of ferries, 
but now the tendency is just the contrary; a monopoly will not 


1 Brenham v. Water Co., 67 Texas, Ind. 883; Syracuse Water Co. v. 
551; Norwich Gas Light Co.v. Norwich, Syracuse, 116 N. Y. 167, 186. 
25 Conn. 29; State v. Milwaukee Gas 5 Saginaw Gas Light Co. v. Sagi- 
Light Co., 29 Wis, 454; Citizens naw, 28 Fed. Rep. 536; Grand Rapids 
Water Co. v. Bridgeport Hydraulic L & P. Co. v. G. R. & L. P. Co., 38 Fed. 


Co., 55 Conn. 1; Altgelt v. Cityof An- Rep. 659; Louisville Gas Co. v. Citi- 
tono, (Texas), 13 L. R. A. 383. zens Gas Co., 115 U. S. 688, 692. 
* Citizens Gas Co. v. Elwood, 114 
VOL. XXVI. 44 
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be sustained unless the language of the act and intent of the 
legislature is so plain that there is no avoiding it.! 

It is to be noted that even if the court sustains an exclusive 
franchise, it will now limit it to words of the act, e. g.-an 
exclusive gas franchise does not affect an Electric Light Co,? 


ConrTRACTS. 


There remains to be considered — 

(1) The right of the legislature and city jointly to enter 
into contracts with reference to water, gas, ete. 

(2) The right of the legislature independently. 

(3) The right of the city independently. 

There is no doubt of the right of the city and legislature 
jointly to make any contracts they may deem proper, exclusive 
or otherwise, for any period of time, with reference to these 
matters.® 

No other cases need be cited here as the subsequent discussion 
will fully cover this point. It is to be recollected, however, that 
a contract cannot be used as a cloak for a monopoly. Ifa 
monopoly is the incidental and necessary result of the contract, 
it will not be void on that account alone; but if it is the real 
purpose and the contract merely a subterfuge unnecessary for 
the end desired, what has been previously said will apply. 

With reference to the right of the city, the only question then 
is, ‘*‘ Has the contract been authorized by the legislature?’’ as 
the city has no powers not granted.‘ Otherwise any such con- 
tract is void, unless there has been a subsequent ratification by 
the legislature, which will cure the evil.® 

The only case of any difficulty or doubt is whether the city is 


1 Stein v. Biensville Water Co., U. 
S. C. C. (1888), 34 Fed. Rep. 145; 
Syracuse Water Co. v. Syracuse 
(1889), 116 N. Y. 178; Lehigh Water 
Company (appealed 1885), 102 Pa. 
St. 525. 

2 Gas Co. v. Parkersburg (1883), 30 
W. Va. 435; (1886) Saginaw Gas Lt. 
Co. v. Saginaw (1886), 28 Fed. Rep. 
536. 


3 New Orleans Gas Co. v. Louisi- 
ana Light Co., 115 U. S. 670. 

4 Brenham v. Water Co., 67 Texas, 
551; Atlantic Water Co. v. Atlantic 
City, 39 N. J. E. 375; Saginaw Gas 
Light Co. v. City of Saginaw, 28 Fed. 
Rep. 534; Dillon’s Municipal Corpora- 
tion, Sec. 89. (4th ed.). 

5 Citizens Water Co. v. Bridgeport, 
51 Conn. 1. 
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authorized by the powers common to all charters to contract and 
provide for light and water, to make time contracts for such pur- 
poses. 

It is a maxim of municipal law that city councils have no right 
to divest themselves of their legislative powers or discretion and 
any act attempting so to do is void.! 

But it is equally well settled that a city council has a right to 
make such contracts as are necessary for the pursuance of its pur- 
poses, and when it is authorized to provide for lighting, etc., to 
make such contracts with gas or other companies as are necessary 
for that end.? 

Contracts are necessarily exclusive and if the city makes a 
contract with A todo a certain thing it necessarily precludes 
it from making a contract with B therefor, and provided the 
contract is an essential one it may unquestionably deprive itself 
of its discretion to this extent but no more.® 

It is very frequently said that the city can bind itself by con- 
tract when acting as a private corporation but not when acting 
with reference to its public rights or duties.‘ But this distine- 
tion, although helpful, is somewhat misleading. 

Some of the acts of cities are of a more public nature than 
others, but it is difficult to cite any act which is entirely private ; 
indeed, the city has no implied authority to so act. This theory, 
therefore, if carried to its extreme extent would prevent a city 
from making any binding contracts whatever. This is an 
absurdity. 

It is true to this extent, that under no circumstances can the 
city deprive itself of its police powers, but beyond this, it is 
an unsafe guide. The authorities often speak as if a city council 
could bind itself but not its successors, but there seems to be no 


1 Gorzzler v. Georgetown, 6 Wheat. 5 East St. Louis v. Gas Light Co., 
597; East Hartford Bridge Co. v. 10 Rep. 109. 
Hartford, 10 How. 535. ‘ Dillon’s Municipal Corporation, 
? Saginaw Gas Light Co. v. Sagi- Sec. 66, ete.; Cooley on Taxation, page 
naw, 28 Fed. Rep. 536; Syracuse 688 2d Ed.; Western Saving Fund Co. 


Water Co, Syracuse, 116 N. ¥.177; Philadelphia, 31 Penn. St. 185 
East St. Louis v. Gas Light Co., 10 (1858); People v. Batchelor, 55 N. Y. 
Rep. 109 (Ill. 1880). 140; Hewisen v. New Haven, 37 Conn. 

483; Rittenhouse v. City, 25 Md. 836, 
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reason in this. It is not a question of men or men’s opinions 
but a question of State or city sovereignty, and in this regard 
the legislative body is the legislative body and not a collection of 
individuals. . 

To cite an instance of a so-called private act, the ‘ ordering 
decorations for the city hall,’’ is certamly to some extent a 
public act. But no one will deny that a binding contract may be 
made for this purpose, binding even if circumstances should in- 
terevene making its abrogation desirable. So also is an order to 
build a city hall, or a hospital.! 

These would be binding contracts. Why? Certainly not 
because the city is acting as an individual, but chiefly and suffi- 
ciently because it is the right and duty of the corporation to 
perform these acts and such purpose cannot be attained except 
by making such contracts. It is true, however, that contracts of 
this character are not nearly so strictly scrutinized as other more 
general and more important ones; and naturally, because in 
cases of this kind, the city is not depriving itself of any power 
of general importance, only making itself liable to a small pecu- 
niary loss. The more important the contract the more essential 
it is to sustain them. 

Supplying water and gas for city purposes is now recognized 
to be one of the most important functions of municipal govern- 
ment, and of the most public and general character; and there- 
fore a city probably cannot under its general contracting powers 
deprive itself of its discretion therein unless it is absolutely 
necessary so to do. Originally the courts held that such acts 
were of a private character and that therefore all contracts there- 
for were binding; while lately many courts have held that 
although the power is a semi-public one, yet as the only method 
of exercising it is by contract, such contracts are binding. 
But probably the weight of modern authorities is against the 
validity of any such contracts.’ 


1 Although Rittenhouse v. City, 25 State, St. Louis v. Laclede Gas Co., 14 
Md., is to the contrary. 8. W. 974. 

2 Atlantic Water Co. v. Atlantic 3 City of Brenham v. Water Co., 
City, 39 N. J. E. 375; City Indianapolis 67 Texas, 551; Richmond Gas Light 
v. Ind. Gas, &c., Co., 66 Ind. 396; Co. v. Middleton, 59 N. Y. 382; Garri- 
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In some cases a compromise has been attempted upholding 
contracts for say five years, but avoiding them for a longer time.! 
This seems unreasonable in view of the facts. Other courts 
express the opinion that if good for one year such contracts 
would be good forever, and therefore hold them void. The 
truth seems to be that they are good for so long a time as it is 
absolutely essential to make them; but the tendency of the 
courts is to hold that it is not essential to make them at all, as 
it is perfectly possible to contract for gas at a certain price for 
po definite time, but until other arrangements are made. It is 
to be remembered that such contracts are always valid if special 
authority can be found therefor in the charter either of the 
city or the company. 

It is a recognized limitation upon the legislative power that it 
cannot force a contract of a private and local character upon a 
city without its consent, as the essence of a contract is consent.? 
But it is equally true that the legislature is supreme within its 
sphere, in all general public affairs; for instance, a State can 
unquestionably build or repair a bridge or highway in a city and 
charge the city with thesame. The authority for this, however, 
is usually found in the taxing power.’ 

We have found no case where a contract has been sustained, 
to which the city was not a party ;* but even admitting that in 
public matters the State has such a power it is certainly limited 
to matters of general and not merely local use and benefit.° 

If a municipal work is for the benefit of the State at large, the 
legislature may be able to bind the city thereto, but not if it is 
merely of local benefit. Gas and water supplies, although of 
public municipal convenience, are still of merely local impor- 


son v. City of Chicago, 7 Biss. 488: 2 Dillon’s Municipal Corporation, 

Saginaw Gas Light Co. v. Saginaw, 28 Sec. 71 (4th Ed.); Cooley on Taxa- 

Fed. Rep. 536; Syracuse Water Co. v. tion (2d Ed.), page 688; People v. 

Syracuse, 116 N. Y.180; EastSt. Louis Batchellor, 53 N. Y. 140; Atkins v. 

v. Gas Light Co. (Ill.), 10 Reporter, Town of Randolph, 31 Vt. 226. 

109 (best decided case); Altgelt v. 8 Olcott v. Supervisors of Fond Du 

City of Antonio (Texas), 13 L. R.A. Lac, 16 Wall. 678. 

383, 4 Atkins v. Randolph, 31 Vt. 226. 
1San Francisco Gas Light Co. v. 5 Cooley on Taxation (2d Ed.), page 

Durin, 62 Cal. 583-5. 688. 
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tance and we infer that the State has no independent contro] 
thereof. 

The proper criterion seems to be not the public importance of 
the act, but its general or local character.’ If the act is ‘of a 
general character, important or unimportant, the State may con- 
trol, but if entirely local in its effects, only the city. 

Attention has already been called to the principle that a legis. 
lature is not empowered to abridge the police power of the State 
so far as the health and morals of the people are concerned. It 
follows that all contracts, rights, privileges and franchises entered 
into or granted by the legislature or city council remain subject 
to this power. Reasonable police regulations are always valid, 
even if they interfere with the full enjoyment of contracts or 
vested rights. Such laws never impair the obligation of con- 
tracts. But courts will closely scrutinize such acts an will not 
permit such power to be abused. 

It is doubtful whether a police enactment completely abro- 
gating a valid contract already entered into by a city or State 
would be sustained, unless it was apparent not only that the 
health or morals of the community were endangered, but also 
that all other less destructive means of protecting them had 
been exhausted.’ 

The last case cited is a particularly interesting one. The city 
with the authority of the legislature made an exclusive contract 
with the company for water, conditioned upon its purity. The 
company therefore constructed expensive works and commenced 
to supply the city as per contract. Coincidentally it mortgaged 
its property to the Farmer’s Loan and Trust Co. of New York 
for a large sum, the company receiving written assurances from 
the city officers that the water furnished came up to the contract. 
Subsequently the city decided to construct its own works and 
broke its contract on the plea that the water was not healthful. | 


1 Western College v. Cleveland, 12 ern Saving Fund Trust v. Phil., 31 
Ohio St., 377. Penn. St. 175 (858); City of Gales- 

2 Slaughter House Cases, 16 Wall. burg v. Galesburg Water Co., 34 Fed. 
86; City of Chicago v. Rumpff, 45 Il. Rep. 676 (affirmed on appeal) ; Farmer's 
90; New Orleans Gas Co. v. New Loan Trust Co. v. Galesburg, 1383 U. 
Orleans Lit. Co. 115 U. 8. 650; West- S. 156, 
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In a suit for injunction to restrain the city, the mortgage having 
been foreclosed, the trust company was substituted. It was 
held by the trial court and on appeal that the police power could 
not be abridged; that the acts of city officials were beyond 
their authority and of no effect, even as estoppels, and an 
injunction was refused; no damages whatever were allowed to 
the water company, but to the trust company as an innocent 
party the value of water already furnished was allowed. 

In this case the city was permitted to entirely abrogate its 
contract, without any apparent inquiry as to possibility of re- 
moving the evil by reasonable police regulations; but this was 
only done because such police duties were made a condition of 
the contract, and the execution thereof was practically trans- 
ferred from the city to the water company. If such had not 
been the case, the courts would probably have allowed the com- 
pany further opportunity and compelled the city to first exercise 
its police power in a less stringent way. But all other remedies 
failing the abrogation of the contract would certainly have been 
sustained. 


DAMAGES. 


If the contract or exclusive grant was originaily invalid no 
damages can be recovered for its repeal or abrogation, and 
similarly if such acts were merely exercises of the police power, 
or specifically subject to appeal or amendment.! Of course for 
any wanton breach of a valid contract damages can be recovered 
or an injunction may be had as in ordinary cases. 


Henry WInstow WILLIAMS. 
BaLTIMORE, Mp. 


1 Hamilton Gas Light Co. v. Hamilton, 37 Fed. Rep. 832; Lehigh Water Co. 
Appeal, 102 Pa. St. 515-29, 
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- When an institution of any kind has passed through a blind and 

unreasoning age of faith and come at last to a scrutinizing age 
of skepticism, it must prepare to make good its claims to our 
respect, if it would not have itself ruthlessly shoved into the 
lumber room of battered and discarded idols. So the venerable 
English constitution, under which we once lived and from which 
almost all of our best political maxims are derived, must permit 
itself to be touched, pulled about, examined and discussed as is 
the irreverent custom of the times. The frantic eulogies which 
have been showered upon it in every stage of its past growth, 
render us only the more disposed carefully to examine its pres- 
ent title to them. 

The unsettled condition of political affairs in England 
renders such an inquiry particularly important at this time. 
We wish of course to know to what cause these troubles 
are due; but further than this, we wish to know whether 
the constitution be able to fulfill its functions in this junc- 
ture, or any future juncture of this general character. It 
is this latter inquiry to which I shall devote myself. But 
before going on, it is necessary for one carefully to distinguish 
in his own mind between the faults and merits of the English 
constitution and those of the English people. Even though 
this constitution should prove a failure, the instinct of self-gov- 
ernment inherent in every Anglo-Saxon people, would probably 
bring forth some method of maintaining political order. But of 
this we need not speak, for we are not discussing Englishmen but 
rather their present political constitution. So then let us ask this 
question: ‘* Does the English constitution in its present essential 
features, deserve imitation and perpetuation?’’ or, expressed 
in another way: ‘* Do its present fundamental principles seem 


well adapted to the government of a nation in which the people 
rule?”’ 


688 
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Now to be explicit, just what are the fundamental principles 
of the English constitution? These underlying and controlling 
features have best been summarized perhaps by Mr. Dicey! as 
follows :— 

(a) The complete and absolute supremacy and sovereignty of 
Parliament. 

(b) The complete control of all persons in the land by the 
law, which includes whatsoever Parliament may enact as law. 

(c) The complete ultimate dependence of all the checks of 
the constitution upon the law. 

The first of these is really the only fundamental one, as the 
other two are but corollaries drawn from it. 


I. But before speaking of this constitution, it will be neces- 
sary to say a few words on constitutions in general. What, 
then, is a constitution? There seem to be three general princi- 
ples which underlie and give form to a proper definition of this 
word. These may be briefly stated as follows :— 

(a) A constitution is a declaration or set of rules given by the 
sovereign. This states the origin of all constitutions, whether 
the sovereign (7. e, the repository of supreme political power) 
be a monarch, an aristocrey or a democracy, and whether the 
‘‘ declaration ’’ be embodied in a written instrument or in a mass 
of unwritten laws or customs. It proceeds from the supreme 
political ruler to the ruled.” 

(b) This declaration, in whatsoever form it be made, expresses 
the mode in which in the future, the sovereign power and author- 
ity is to be exercised. That is to say, it establishes what we call 
the framework of government, — the government itself, in fact. 
Thus the American constitution establishes a President, Sen- 
ate and House of Representative ; * the English, a government in 


the form of a limited monarchy, a King-Lords-and-Commons 
form. 


1 Lectures Introductory to the 


3 See the Constitution of the United 
Study of the Law of the Constitution, States in all its declaratory parts: 


by A. V. Dicey, B.C. L.,ete.,at page 34. e. g., Art. I, Secs. J, II, III, IV, V, 


* See the Preamble of the Consti- VI, VII; Art. II, Secs. I, II, II]; Art. 
tution of the United States. III, Sec. I; ete. 
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(c) Jt declares limits beyond which the government which it 
establishes is not to go, in the exercise of its power and author- 
ity. It establishes what we call ‘ constitutional limitations,” 
Such in England, for example, are the limitations imposed by 
Magna Charta or by the Bill of Rights. In Russia, these are 
comparatively few, though some exist. In America, both in the 
national and in the State constitutions, there are great numbers 
of them. 

(d) There is also in all constitutions, either expressed or im- 
plied, some mode of amendment.? In England, the method is 
by passing a bill through Parliament, like any ordinary legisla- 
tive act. In Russia, it is by a ukase of the Czar. In America, 
it is by a difficult, slow and complicated process.® 

In brief, then, we may define any constitution to be at least 
this: ‘* A declaration of power given by the sovereign, estab- 
lishing the future mode of exercise of that sovereign’s authority 
and power, as well as limits to such exercise.’’ More than this a 
constitution may be, but less than this, or different from this, it 
certainly cannot be. 


II. Now, this method, or mode, or way in which the sover- 
eign declares that his authority and power are to be exercised in 


the future, is what we calla government. There is an important 
distinction between the sovereign of a country and the govern- 
ment of the same, and it is in “observing just wherein this dis- 
tinction lies that we come to comprehend the function of a 
constitution; fora constitution is the measure of that difference. 
If we conceive a state of political society in which the absolute 
sovereign performs the actual work of governing, we shall see at 
once that in such a state there can be no need nor place fora 
constitution. This is the reason why a nearly absolute mon- 
archy like Russia can have almost no constitution. ‘The czar is 


1 See the Constitution of the United 
States, Art. I, Secs. IX, X; Art. III, 
Sec. III; Amendments I-X, XIII- 
XV, etc. Also the Massachusetts 
Bill of Rights, etc. 

2 Opinion of Judges, 6 Cushing; 
Wells v. Bain, 75 Pa. St. 39, 48; Opin- 


ion of Judges, 14 R. I. 649; Jame- 
son’s Constitutional Conventions, §§ 
674-6; Bradley’s Method of Changing 
the Constitutions of the States. 

3 Constitution of United States, 
Art. V. 
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not only sovereign but actual governor as well; and since these 
two are one, a constitution simply cannot exist, for its function 
is to differentiate between the supreme sovereign and the actual 
governor. 

A constitution, then, establishes a government, which must 
be something different from the sovereign, else it will be simply 
the sovereign governing, and will properly be no distinctive 
government at all. So then we conclude that a constitutional 
government must be something less than the sovereign, for no 
political entity can be greater, 

The sovereign does not exhaust his power in establishing the 
government. There is an ungranted residuum which he can use 
from time to time to alter, amend or new-model the government. 
But the instant that he undertakes the actual work of govern- 
ing, there can be no constitution nor constitutionalism. 


III. ‘* But then,”’ it may be rejoined, ‘‘ even allowing that a 
strictly constitutional government must be non-sovereign. Why 
not dispense with a constitution? ’’— or, in short, blunt phrase: 
“Why is not a political despotism desirable?’’ or, ‘* What is the 
use of constitutionalism?’’ It can hardly be necessary for a per- 
son addressing Americans to answer this question; but it would 
be better to consider it, since this problem of the reason why the 
sovereign should not be the actual governor is a fundamental one 
in our inquiry, and in political science generally, and one which 
no nation but our own seems entirely to understand. 

A government exists for two great purposes. 

(a) The first is to enable men to do jointly what individuals 
singly cannot accomplish. This we may call its corporate fune- 
tion; 7. e., it considers the inhabitants of a State as a vast cor- 
poration for the doing of certain sorts of business. Such, for 
instance, is its function in the management of the post-office, 
or the waging of a war, in doing both of which things, the gov- 
ernment acts for all the individuals in the State.! 

(b) The second is to protect each citizen in his individual and 
pre-governmental rights of life, liberty and property. If there 


1 It is from the necessity of carry- pal justification of levying taxes is 
ing out this function that the princi- found. 
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were no government, if society were in a state of nature, or a 
state of anarchy (which is the same), strong men could, and, 
human nature being as it is, would, in the main, disregard the 
rights of weak men, whenever any conflict arose between these 
rights and the desires of the strong. Government turns license 
into liberty by restraining any one who attempts to violate the 
rights of another.’ 


IV. Now, it is manifest, that in order to enable a government 
effectually to perform these functions (and of course the per- 
formance of these functions is the only raison d’étre that a 
government can have), it must be indisputably the strongest 
power in the State. For, if there existed in the State a stronger 
power, the government, in carrying out its corporate functions, 
would be liable to come into collision with that stronger power 
and be stopped; and in carrying out its protective functions, it 
would find itself unable to protect any one, even itself, from the 
aggressions of that stronger power. The American Confeder- 
ation, from 1775 to 1789, is avery good example of the difficult- 
ies which a government, weaker than some of its subjects, — in 
this case the individual States, experiences in endeavoring to 
carry forward a public work — in this case the war. The con- 
dition of medieval France or Germany is likewise a good illus- 
tration of the futility of the efforts of a government to protect 
the weak against the strong, when it itself is matched or sur- 
passed in strength by some of its vassals.’ 


1 The corporate function formerly might, indeed, point out the apparent 


occupied most of the attention of 
governments, but in modern times, it 
has sunk in comparative importance, 
as the management of trade, religion 
etc., has been in a large degree 
left to the individual. The protec- 
tion of individual rights, which the 
progress of civilization and the aban- 
donment of governmental interference 
has vastly extended and made vastly 
more delicate, is now indisputably the 
great function of all advanced govern- 
ments. 


2A 


critically disposed person 


inability of some of our State govern- 
ments to protect individuals against 
the aggressions of enormously power- 
ful corporations, as an example of the 
same thing. He also might instance 
the immunity of the old Ku Klux Klan » 
in some States, or of the mobbers of 
Chinese in others, as touching the 
same point. In all these cases the 
trouble lies in the fact that for some 
reason or other, the State cannot en- 
force its laws. This reason generally 
is, in fact, that while the government 
has ample power, it does not choose to 
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V. But, now, though plainly the government must be the 
strongest power in the State, it still must be confessed to be sub- 
ject to all human frailties. Since it is composed entirely of 
men, it manifestly cannot be morally or mentally superior to 
those men. So it is liable to be careless, ignorant or malevolent, 
and as a consequence, is liable to encroach upon those rights 
whose protection is its great duty. If, then, this irresistible 
power, to which the citizen must look for protection from the 
aggressions of all those stronger than himself, itself commit ag- 
gressions upon him, he is helpless indeed. Must we then accept 
a tyranny, — for any such government is at least potentially a 
tyranny, —as the only form of government? Turning from 
anarchy must we accept despotism ? 

There are evidently but two ways in which the danger of the 
invasion of our rights by a mentally and morally imperfect, but 
physically irresistible power, can be averted. Those are, (a) by 
making it mentally and morally perfect, (b) by limiting its 
physical power of aggression. Now, so long as governments are 
conducted by dwellers upon earth, we are forced to conclude 
that the first way is wholly impracticable. Then let us consider 
the second. 


VI. The question then is: Can a government be established 
with such limitations upon its power as will not interfere with 
the performance by it of its appropriate functions, but which 
will interfere, decisively and effectually, whenever that govern- 
ment attempts to encroach upon individual rights? So long as 
we cherish the rights of life, liberty and property, the answer 
to this question will carry with it the response to the inquiry as 
to whether ‘‘ constitutionalism ’’ is desirable. 

The problem being then how to impose upon government, 
checks which will not hamper its power, save when it seeks to 
enter upon tyrannical pursuits, we see there is but one way in 
which it can be solved. The sovereign, in establishing the 
government (which he does by a constitution), must forbid it 


exercise it, but prefers a temporary case, to follow out which would be 
anarchy. An explanation forthisisof beyond our purpose. 
course to be found in each individual 
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to transgress the principal individual rights; and, since merely 
to forbid is not enough, he must establish sanctions and set forth 
practicable and efficacious means by which these transgressions 
may be prevented or punished. But what can these means be? 
A government, as such, cannot be punished. Evidently, also, 
its powers must remain almost plenary in almost all directions, 
so as to enable it to carry out the necessary and essential functions 
of government. Now the solution has been discovered and is 
best applied in our own country. It is of the following character, 
All the acts of a government must, of course, be done by agents, 
So long as these acts are right and proper, and in accordance 
with the will of the sovereign (as expressed in the constitution) 
these agents must be protected and must receive governmental 
immunity; but when the goverment makes a wrong command, 
that is, a command contrary to the prior expressed will of the 
sovereign, the agent attempting to put into execution this com- 
mand, should be stripped of his character as a governmental agent, 
and should stand forth, not as a public officer, but as a private 
citizen, liable to be punished for any aggressions whatsoever upon 
individual rights that he may commit. But who shall determine 
when he must be so stripped of governmental immunity? 
Evidently it must be some power other than the one which gave 
him the improper command; that is, it must be some power 
other than the government, and not amenable to it. Otherwise 
the government would be giving an improper command in 
one capacity, and in another, deciding that the command 
was not improper, and was one that must be executed by 
the agent. This would be making the same power both the 
judge and a party to the cause,—something which is against 
all dictates of justice and of common sense. There must, then, 
be a tribunal apart from the government, independent of it and 
directly representing the sovereign, into whose precincts may — 
come the humblest suitor on an exact equality with the strongest 
power in the land, even though that power be the government 
itself. Such a tribunal is, in our country, to be found in the 
courts. 

Of course, we must make a distinction between the two 
capacities in which the courts act. In one capacity the courts 
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are merely a part of the government, and in all lands are the 
part which enforces most of the legislative enactments of the 
government, and which is largely engaged in carrying out the 
protective function of the government. But in the United States! 
the courts have a far different and far higher power than this. 
They execute not simply the enactments of Congress, which are 
the government’s laws, but also the constitution, which is the 
sovereign’s law, and is binding upon every one, even upon the 
government itself, In the words of that greatest of all political 
documents, ‘This constitution, and the laws of the United States 
made in pursuance thereof, * * * shall be the supreme 
law of the land.’”” Observe that it is not all laws (7. e., all leg- 
islative enactments) which are to be the supreme law of the 
land, but such laws and such laws only as do not contravene the 
constitution, but are ‘‘ made in pursuance thereof.’’ The courts 
which are to guard this constitution are made by the constitu- 
tion independent of the government, and not amenable to it.? 
They say, in effect, whenever an agent of the government, rely- 
ing upon some command of that government, attempts to violate 
some constitutional right of a citizen, ‘* The command that you 
have received is no command. It is unconstitutional and hence 
null and void, and will be no protection to you if you shall ven- 
ture to act relying uponit. You will be regarded, in so doing, as 
any other private citizen, and will be subject to the punishment 
provided for ordinary wrongful aggressions.’’ In this method, 
by stripping whoever attempts to execute an unconstitutional 
command, of any governmental immunity such as he would of 
course receive if he were carrying out a proper and constitutional 
command, the courts are able to prevent the governing power 
from doing acts forbidden by the constitution, and to the preju- 


1There is no other independent and misdemeanors, and not in the 
country in which this is the case. case of the exercise of constitutional 
See also Webster’s argument in the judicial discretion. Then, too, im- 
Dartmouth College Case, 4 Wheaton, peachments are themselves tried by a 
518, 582, et seq. court, viz.: the senators, sitting as a 

* The power of impeachment might court, and on oath or affirmation. 
seem to be a contradiction of this, but Constitution of the United States, Art. 
is really not so, since itisto bemade _I, Sec. III, cl. 6. 
use of only in the case of high crimes 
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dice of private rights. Yet it is plain that this method leaves 
the government with plenary powers for use in the carrying out 
of its legitimate constitutional functions, since, so far as these 
go, the courts will not interfere with the government’s agents 
nor permit any one else to interfere with them.! 

This shows what was meant by saying that a constitution should 
establish (2) a framework of government and (b) constitutional 
limitations. The latter limit the power of the government by 
forbidding it to meddle with individual rights, and the former 
establishes, amongst other things, a system of courts, inde. 
pendent of the ordinary government, and able to keep govern- 


mental agents from aggressive acts which transgress these 
constitutional limitations.? 


VII. Now, what conclusions can be drawn from the preceding 
considerations? There are these three :— 

(a) The government must be created by the sovereign ina 
constitution, and hence must be different from and inferior to 
him. He must give it sufficient power to enable it to perform 
its proper functions in a proper manner, but must forbid it to 
exercise more.? 

(b) The legislative enactments or executive commands of the 
government must be held void whenever they conflict with the 
prior directions of the sovereign and wrongfully interfere with 
individual rights, and the agents attempting to execute such must 
be dealt with as private individuals. 

(c) The tribunals whose duty it is to pronounce these uncon- 
stitutional and wrongful enactments or commands of the govern- 


1 Of course we are forced to leave viduals; for only when the rights of 


out of account all revolutions and 
movements in the nature of revolu- 
tions. These are abnormal and excep- 
tional, and are, in effect, a partial or 
total dissolution of the government and 
a violent appeal directly to the sover- 
eign. Inter arma silent leges. 

2 We must carefully note that the 
courts do not attempt to prevent all 
acts contrary to the constitution, but 
only such as violate the rights of indi- 


an individual are invaded, can a case 
be made up and brought before the 
courts. So the courts are by no. 
means a third house of the legislature. 

$ It must be remembered that the 
ultimate supreme political power, 
however it be constituted, is called the 
“sovereign.”” In this country it is 
‘We, the people of the United States.” 
See Preamble of the constitution of 
the United States. 
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ment null and void and to furnish attempts to execute them, must 
be created by the sovereign in the constitution, independent of 
and not amenable to the government. 

These, then, are the requisites of a constitutional government. 
Any failure to conform to them will make the government a 
potential despotism. If the sovereign governs! there will be a 
tyranny, since there can be no checks upon a sovereign. He is, 
in his very nature, incapable of being checked, since he alone 
can impose checks. If the legislative enactments or executive 
commands of the government are to be held valid in all cases,? 
there will be a tyranny, since in that case the government will 
be practically, though perhaps not theoretically, the sovereign, 
and hence unchecked. If the tribunal whose duty it is to 
check the unconstitutional agressions of governmnetal officers, 
be amenable to the government,’ there will be a tyranny, since 
in that case the tribunal will be a mere bureau of the government, 
which will then be judge of its own powers.‘ 

Constitutional limitations and an independent judiciary are 
absolutely essential to a free government. Wherever unchecked 
power governs, there is a despotism, and it is a mere chance if it 
be not oppressive.’ When a shah wants amusement, he may 
order out for decapitation the most offenseless Persian in Teheran. 
When a democracy grows restless, it may guillotine its Louis or 
give its Socrates a cup of hemlock. 


VIII. Now, what bearing does all this have on the English 
constitution ? 

In England formerly, when the constitution was taking form, 
the king was the government, and in strict accord with all the 
requirements of a constitutional government as they have been 
laid down in this paper, all the checks of the constitution were 
imposed upon him. He administered the corporate and the pro- 


1 See (a) ante. understand the principles of a consti- 

£ See (b) ante. tutional government. 

5 See(c) ante. 5 In such a country, individual 

‘This is the state of affairs in rights exist only by the permission of 
France, and perhaps all European the governing power, and the subject 
countries, none of which therefore may legally be stripped of them at any 

time. 
VOL. XXVI. 45 
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tective functions of government, and was forbidden to make the 
execution of these a pretense for trespassing on the rights of his 
subjects. Under the fiction that ‘* the king can do no wrong,” 
all of his acts violative of the constitution were legally deemed 
nullities and would protect none of his agents in attempting to 
exercise them from punishment by the courts. Hemmed in as 
he was by the law of the land, he was never an absolute 
sovereign, — never really a sovereign in the strict sense at all, 
but only a governor. There was understood to be a sovereign 
power back of him, which even he was bound to recognize. This 
was ** the law of the land,’’ 7. e., the constitution. The courts 
were, after the constitution became well established, independ- 
ent of the king (always so, at any rate, in theory), and thus 
were able to enforce his recognition of the constitution by dis- 
regarding his unconstitutional commands and by punishing those 
of his servants who attempted to obey those commands to the 
detriment of any subject. 

So we find that, while the English constitution in its 
old form created a government capable of carrying out its 
proper functions, it also prevented this government from going 
further. It fulfilled its end so far as the turbulence and disor- 
ders of the times permitted, and hence deserved the high praise 
that it received. But, within a comparatively short time, all this 
has changed. The power of the king has now been almost 
completely transferred to Parliament, or rather to the House of 
Commons, which, now, acting either by itself or by its commit- 
tee and creature, the cabinet, is the real governing power of 
England. The personal will of the king has gradually become 
identified with the legally expressed will of the crown (and the 
crown is but another name for the cabinet).? ‘‘ The British 
House of Commons, which the greatest part of the world regards 
as (purely) a legislative assembly, has, since 1789, taken under | 


1 So long as the courts were depend- 
ent upon the king, the constitutional 
limitations were (for the reason given 
in VII (c), p. 696 ante) largely illusory, 
and could be maintained i the last 
resort only by revolution. The con- 
trol of the courts by the king com- 


pelled the oppressed subjects to rise 
in arms, and liberty from governmental 
aggression was assured only when the 
courts were made independent of the 
then government, i. e., the king. 

2 It refers to the cabinet in its ex- 
ecutive aspect. 
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its supervision and control, the entire executive government of 
Great Britain (and Ireland), and much of the government of 
her colonies and dependencies.’’ ! 

Not only is the House of Commons the governing power, but 
it is, strange as it may seem, the legal sovereign as well. ‘* Par- 
liamentary (7. e., House of Commons) sovereignty is therefore 
an undoubted legal fact. Parliament can legally legislate on any 
topic whatever, which, in the judgment of Parliament, is a fit 
subject for legislation. There is no power which, under the 
English constitution, can come into rivalry with the legislative 
sovereignty of Parliament. Not one of the limitations alleged 
to be imposed by law on the absolute authority of Parliament, has 
any real existence, or receives any countenance, either from the 
statute book or from the practice of the courts.’’? 

«‘ The judges know nothing about any will of the people ex- 
cept so far as that will is expressed by an act of Parliament.’ 

“In a legal point of view, Parliament is neither the agent of 
the electors, nor in any sense a trustee for its constituents. Jé 
is, legally, the sovereign legislative authority in the State.’’* 

Though it is an easy task, surely no other authorities need be 
cited to establish the universally understood proposition that the 
House of Commons is the supreme and unchecked governing 
power of England. Yet all the numerous checks and balances 
in the so-called English constitution are made to protect the sub- 
ject from the king. There is nothing to protect the citizen from 
the real government, the House of Commons. All the braces 
are directed against the power of the king, and now that all real 
power has left him and has come over to the House of Commons, 
all the braces point the wrong way, and are properly no braces 
at all. There is nothing at the other end of them, now that the 
royal power has ceased to press against them there, and they are 
falling of their own weight. They are like props against a 
dangerous wall after the wall is gone, or like the shrouds of a 
ship after the mast has been cut away. 


1 Sir Henry Maine’s Popular Gov- 3 Idem, p. 67. This amounts to say. 


ernment, p. 235. ing that legally no constitution exists. 
? Dicey’s Law of the Constitution, 4 Idem, p. 44. 
p. 64, 
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The constitution no longer protects the citizen against the 
actual government; it simply protects him against what used to 
be the government, but is now so no longer. It utterly fails to 
establish a government different from the sovereign. It utterly 
fails to secure the citizen against the possible aggressions of this 
governing power, for to this power the courts are amenable, 

To show how complete this failure is let me put, side by side, 
the fundamental principles which should underlie and character. 
ize all constitutions, and the fundamental principles of the 
present English constitution. 


(a) The government must be created (a) Parliament (practically the 
by the sovereign, but must be different House of Commons) is legally the com- 
from him and inferior to him. . plete, absolute and supreme sovereign 

and government of the State. 

(b) The legislative enactments or ex- (b) Every person in the land must 
ecutive commands of the government pay implicit obedience to whatsoever 
must be held void whenever they Parliament may enact as law. 
conflict with the prior and supreme 
directions of the sovereign. 

(c) The tribunal, whose duty it is (c) The courts must accept and en- 
to pronounce the unconstitutional force without question, whatever law 
enactments or commands of the gov- Parliament may enact (even though it 
ernment null and void, must be Change the form of government or 
created by the constitution independ- deprive a citizen of his life, liberty or 
ent of and not amenable to the gov- property). The judiciary are not 
ernment. independent of Parliament, nor do the 

courts profess to disregard its com- 
mands. 


We can thus see at a glance that the English constitution is 
really no constitution. The frame-work of the English govern- 
ment may be changed by no more careful or elaborate process 
than is requisite for the passage of a bill to punish dynamiters. 
The ** Dentists’ Act,’’ is at the mercy of the House of Commons 
no more than Magna Charter. 

It might be urged that since the House comes from the people, 
it could not be tyrannical, but, surely, any student of history 
knows that such houses are the worst of all tyrants, and any 
student of politics knows that the unchecked dominion of 
popular majority over a minority is the most galling and insidi- 
ously dangerous, — because the most plausible and seductive. — 
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of all forms of despotism. Nor is the fact that the house dies 
and is renewed occasionally by fresh elections, an efficient pro- 
tection, since 1t merely emphasizes the disquieting fact that the 
minority in the State is at the mercy of the majority.’ This is 
just the real danger. The English government is coming, — 
indeed, has come in essence, to be an entirely unchecked democ- 
racy, the checks now exist merely in name; and all who believe 
in the protection of the individual’s rights of life, liberty and 
property dread to see them exposed to such a terribly dangerous 
foe as all history and all reason teaches us that a pure democracy 
is sure to be. No one but an enthusiast or an ignoramus can be 
blind to the fact that a democracy, save at rare times and under 
rare circumstances, easily beomes a prey to ignorance, careless- 
ness and malevolence, a fore-runner of anarchy, if not anarchy 
itself, and since men will always prefer one tyrant to a million, 
a precursor likewise of despotic autocracy. 


IX. Now, it may be asked what reasons there are for thinking 
that a constitutional republic will be better fitted to secure indi- 
vidual rights than will be a sovereign democracy, since in both 
cases, all power comes from the people. There are several 
reasons which I will endeavor briefly to state. 

When people come together to form a constitution, they 
are usually calm, cool and dispassionate, because when people 
are not in such a frame of mind, they will rarely stop to estab- 
lish a constitution; and when people are in this frame of mind, 
they may usually be counted upon to establish constitutional 
guarantees of individual rights, since very few persons object 
to these rights in the abstract, and in forming a constitution, 
they deal with them in the abstract. The ordinary man, when 
clothed in his right mind, recognizes the fact that he may, at any 
time, be in a minority, and as the pleasure of playing the tyrant 
with the majority is rarely as great as the pain of being tyran- 
nized over with the minority, he will take care to see that the 


1 With perfect legality, a Parlia- seven years, and made it retroactive. 
ment could prolong its durationindefi- It might have been lengthened to one 
nitely. The Septennial act in 1716, hundred years, and there would have 
lengthened the term from three to been no remedy but revolution. 
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rights of minorities are declared inviolable, and made so, as far 
as practicable. So, then, a constitutional system protects these 
principal rights in a constitution, an instrument using general 
terms, made with cautious care, altered or amended witl diff. 
culty and with time for deliberation. A democracy protects 
these rights, so far as they are protected at all, merely by ordi- 
nary laws which may be swept away in a moment of frenzy, 
such as is not uncommon in legislative assemblies. Special and 
oppressive laws may be planned, passed and put into execution 
without care or deliberation We in America see a great deal 
of this in all matters which are not regulated by constitu- 
tions, and in regard to which the legislature or Congress thinks 
that public sentiment is, perhaps, uncertain, or at any rate will 
stand a change. The fever, so common among callow public 
men, to settle all affairs by statutes, can legally be brought 
within reasonable limits only by depriving of sovereign power 
legislative bodies made of such men The whole civilized world 
knows that one man cannot be trusted with unchecked power, 
and what is a legislature but a small number of individual men? 
When people are establishing a constitution for their future 
supreme political governance, they are reasonably certain to 
recognize all these things, and many others of like character, 
and to provide against them. But an unchecked democracy can- 
not provide for the future ignorance, blunders, or wickedness of 
its servants, and can only dash at each problem as it arises, and 
try to solve it on the spur of the moment, in the mode that at 
that instant seems most desirable. Can any one doubt but that 
this hot, hap-hazard way of managing the affairs of State will, 
in the long run, prove more dangerous to individual rights 
than the cool, passionless, predetermined course of a con- 
stitutional republic? If so, he must have read his history in 
tales of the fairies, and his politics in the maunderings of 
Rousseau. 


X. We have, then, touched upon a few of the faults of the 
modern English constitution, in its fundamental principles. It 
came into being in a monarchical age, and the almost inconceiv- 
able changes of modern times have so altered England, that the 
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constitution is no longer adapted to its purposes. It is out of 

lace in a democratic age. It cannot be managed by a prole- 
tariat. That this is not immediately apparent, and that, at pres- 
ent, individual rights are better protected in England than in 
some of our States, is due, not to the superior merits of its Con- 
stitution, but rather to the conservatism, intelligent in most re- 
spects, of what has been its governing class, and the fact that the 
formerly restricted electorate excluded from political power most 
of the ignorant and turbulent classes | Our system has not only 
survived but grown stronger amid the strains of a century of 
democracy. The English constitution 1s but just approaching 
this trial, and already shows signs of failure. 

We may recognize its eminent and unparalleled services in 
the ages that are gone; we may realize the almost immeasurable 
obligations to it under which rest England, America and free 
countries throughout the world; we may admit that it is a 
masterpiece of wisdom and the greatest of political organisms; 
but we must concede that it is not of quite universal appli- 
cability, —that it 1s not the constitution for a democracy. 
Indeed, when the people are come, as now, to be the rulers, we 
find that it seems to fade and melt away, its vigor and strength 
begin to disappear, the checks and balances, now unused,’ waste 
away as do unused muscles; it becomes a mere shell, — a mask, 
behind which a new political force is taking form. Soon the 
shell will be burst open, the mask be thrown away, and we shall 
see in all its nakedness, the English democracy in power. Until 
this time comes, the now senseless and idle forms of the old 
constitution may perhaps be kept up. They do no harm, they 
cause no delay, they deceive no one; they only necessitate tem- 
porarily a certain suavity of political speech. Until the Demos 
lays aside his baubles and trinkets of State ceremonies and 
forms, and, grasping the sword of Parliamentary Legislation, 
starts forth on his mission of Radicalism, — until then, which 
perhaps is but to-morrow, the venerable organism may appear to 


' Such, for instance, are the king harmless survival from that past time 
and the House of Lords. Neither of when they fulfilled important func- 
these has any real political power, and tions. 
their present existence 1s simply a 
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live. Its body will then, let us hope, receive decent sepulture, 
though its spirit has long since died. 

So when one is asked of the essential features of the English 
constitution, he is forced to say that the political principles now 
coming to be in the ascendant there, quite negative the idea of 
any constitution in the proper sense, at all. When one is asked 
whether, in its modern form, it seems well adapted for the goy- 
ernment of a free democratic community, he is forced to answer 
No.” 

SPENCER JEROME, 

DETROIT, MICHIGAN. 
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PROPER COURSE OF STUDY FOR AMERICAN LAW 
SCHOOLS.'! 


The methods of instruction now in use in the law schools of 
the country do not admit of exact classification, but the commit- 
tee, for convenience, adopt that frequently used, viz.: Recita- 
tions from text-books, lectures, and the ‘‘ case system.”’ 


Recitations from text-books. In this system a certain num- 
ber of pages of a text-book are assigned the student, upon 
which he is examined the following day. This appears to be 
the foundation of instruction in a large majority of the schools, 
though it is used in very few, not more than four or five, as 
the sole method of instruction, being generally combined with 
lectures and the reading of cases. In some schools the recita- 
tion is supplemented by a lecture on the subject of the lesson, 
by the instructor, who comments on, explains and amplifies 
the text. In many of the schools a colloquy or discussion by 
the students directed by the professor is practiced, as a part of 
the exercise, in which the students analyze the subject, compare 
the authorities and criticise the author, etc., and in some this 
is the principal method of instruction. In a large number of 
schools, cases illustrating the text selected from the notes or 
from recent decisions are referred to the students, and a recita- 
tion in some form upon them is required. In general, cases 
are said to be used to illustrate a principle or show its historical 
development. 


Lectures. Instruction by means of lectures only is adopted 
in very few schools, though this appears to be the only method 


1 Report of the committee on legal members of the committee, all signing 
education. Submitted to the annual the report, are George 0. Shattuck, 
meeting of the American Bar Associa- Boston, Mass.; George M. Sharp, 
tion, Saratoga, New York, August Baltimore, Md.; Henry Wade Rogers, 
24th, 1892, by William G. Hammond, Evanston, Ill., and J. Hubley Ashton, 
St. Louis, Mo., chairman. The other Washington, D. C. 
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of instruction in a few schools, four or five, but is used to 
a considerable extent in connection with recitations from text- 
books in nearly all. Students are usually examined on the 
lecture the following day. In some schools the lectures are 
accompanied by a collateral course of reading from text-books 
and reports, and in some a colloquy follows the lecture. A large 
majority of schools use the system of recitations from text- 
books combined with the lectures, students being examined on 
the text of the book and the lectures. In a few schools, special 
lectures are given, intended to amplify the course of instruction 
on particular topics, and apply, in a more detailed way than is 
practicable in the recitations of the class-room, those general 
principles the students have learned from the text-books. Such 
lectures are generally on practice in the United States courts, 
admiralty, patents, insurance, corporations and railroads. 

In a number of the schools students are required to take notes 
of the lectures, which must be exhibited to the faculty; in some 
eases they are required to read their notes to the class. Ina 
few schools, full notes of the lectures given is a condition of 
graduation. 

The committee would say that, so far as any mode of instruc- 
tion can be said to prevail, it is founded primarily on the lesson 
in the text-books, with a lecture or explanatory remarks by the 
professor, the reading of a certain number of cases by the 
student, and a recitation or colloquy. 

In some schools the lecture system is used entirely for some 
subjects and recitations from text-books for others. 


The case system. This is defined by Professor Keener! as 
follows : — 

‘* The case system consists of putting into the hands of the 
student a number of cases on any given subject, taken not at 
haphazard, but selected by the professor with a view to devel- 
oping the law on that subject. It must be borne in mind that 
this method of teaching does not consist in lectures by the in- 
structor with reference to cases in support of the proposition 


1 Article in the Yale Law Journal, Vol. I, page 144. 
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stated by him. The exercises in the lecture room consist in a 
statement and discussion by the students of the cases studied 
by them in advance. This discussion is under the direction of 
the instructor, who makes such suggestions and expresses such 
opinions as seem necessary. The student is required to analyze 
each case, discriminating between the relevant and the irrele- 
vant, between the actual and possible grounds of decision. And 
having thus discussed the case, he is prepared and required to 
deal with it in its relation to other cases.’’ 

It is apparent from what has been said that the essential idea 
in this system’is the exclusive use of cases in teaching law. 
The colloquy or discussion of cases described by Profes- 
sor Keener is common to all systems of instruction, and is 
practiced to a great extent in connection with text-books and 
lectures. 

The study of cases is also general, being the practice in nearly 
all the schools, but it is generally said in connection with the 
study of cases that the purpose is to illustrate principles, to 
familiarize the student with the leading cases and train the mind 
in analysis. But cases are not in other systems the sole method 
of instruction. 

It is argued in favor of this system that ‘‘ the theory on which 
this proceeds is that it is only by regarding law as a science that 
one can justify its being taught in a University, and regarding it 
as a science, the student should not only be encouraged to inves- 
tigate the law in its original sources, but should be distinctly 
discouraged from regarding as law what is in fact simply the 
conclusions of writers, whose opinions are based upon the 
material to which the student can be given access. - - - - 
The case system then proceeds on the theory that law is a science 
and as a science should be studied in the original sources, and 
that the original sources are the adjudged cases, and not the 
opinions of text-writers, based upon the adjudged cases. But 
the law is an applied science, and therefore, to appreciate thor- 
oughly the principle involved in a given topic, the student should 
deal with it in its application, and as he learns these principles 
in their application they are not a mere abstraction, but have 
assumed to him a concrete form, and he is prepared to apply 


8 
h 
8 
a 
f 
t 
t 
- 


708 26 AMERICAN LAW REVIEW. 


them in mastering new problems. Instead of reading about 
principles, he is studying and investigating the principles them. 
selves. Under this system the student is taught to look upon 
law as a science consisting of a body of principles to be found 
in the adjudged cases, the cases being to him what the specimen 
is to the mineralogist. It should be remembered that the stu- 
dent is not simply given the specimen and asked to find out as 
best he can what it is, but each specimen is accompanied by an 
elaborate explanation and classification. In comparing the sys- 
tem of teaching by cases with the ordinary text-book system, it 
should not be forgotten that the decision of the court is not 
simply a judgment for the plaintiff or for the defendant upon a 
given statement of facts, but that the reasons therefor are given 
at length, and the opinion of the court giving the reasons for 
the conclusion reached is really the only authoritative treatise 
which we have in our law.”’ 

While, on the contrary, it is argued against the system that 
it is erroneous in theory, that the cases are not the original 
sources of law, that the decisions of the courts are but evidence 
of the law, and are but the application of principles to the par- 
ticular facts, and, therefore, the student starts his course of 
study with a totally erroneous foundation in theory, which as he 
proceeds will have important results in practice. 

The objection seems to us to rest chiefly on a confusion of the 
two senses in which ‘‘ the sources of law’’ and similar terms are 
commonly used. That the decided cases are the sources from 
which we must learn what the law is, no intelligent common 
lawyer will dispute. Our very treatises and text-books derive 
from the cases they quote all the authority they have. But it 
does not follow (although Austin, Pomeroy and others have so 
assumed ) that the cases make the law in the same sense in which 
the statute or the legislature does. Each case is the decision of — 
an individual or singular point. The law is the general rule on 
which that point is decided, or, to use the quaint phrase of 
Thomasius, ‘‘ the decisions are the principia cognoscendi, but not 
the principia essendi of the law.’’ Of their use as the exclusive 
means of instruction in law schools, something more will be 
said hereafter. 
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The advocates of the three systems rely alike on the approval 
of eminent lawyers, and point with confidence to results as 
proving the superiority of their respective views. 

All are animated with a sincere love of their profession and a 
desire for its best interests. 

In addition to lectures on and instructions in practice, various 
practical exercises are used in the different schools. In addition 
to the colloquy described, where students discuss the law and 
reason, analyze and distinguish, there are moot courts, quiz- 
clubs and debating societies. 


Moot courts are general, though there is not by any means 
an uniform standard of excellence. In some schools the exer- 
cises of the moot court are limited to the argument of a hypo- 
thetical case before a single professor; while in others a complete 
judiciary system is attempted of courts of original and appellate 
jurisdiction, with clerk, sheriff and other customary officers. In 
this system, students fill the offices except the judgeships, where 
they sometimes sit as associates. In these courts, students pre- 
pare papers and conduct suits in all forms at law or equity, in- 
cluding the preparation, service, filing, etc., of pleadings, decrees 
and orders. They perform the duties of clerks and sheriffs, 
making the proper indorsements on papers, keep a docket, 
and prepare records for appeals, appeal bonds, ete. 

Between these extremes there are courts of every degree of 
proficiency. The committee think the moot court in any form 
one of the most common as well as the most useful exercises a 
student can practice. 

Exercises in drafting pleadings, conveyances, etc., are also 
general. 


Colloquies are also common, where there is a general discus- 
sion of some subject of law by the students and professor, the 
latter directing and controlling. The seminary exists in a num- 
ber of schools. Debating societies are recommended and appear 
to exist in most of the schools. 

. In a number of the schools, students are required to write 
essays on specified subjects; also to write opinions on cases 
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stated. In many schools a thesis is a condition of gradua- 
tion. 


Examinations. There is no uniform custom regarding exam- 
inations. In most of the schools, written or oral examinations 
are held. The number of schools having annual examinations 
and examinations at the end of the terms appears to be nearly 
equal, In some, examinations are held ‘at the end of each 
course,”’ ** at the end of the book.”’ 


Prizes are given in about half the schools. They consist of 
money, varying in amounts from $100 to $20, gold medals and 
books. The prizes are usually awarded for the best thesis, for 
the best examinations, in senior or junior year, best orations, 
excellence in debate, etc. 


The committee think that so far as the subjects of private 
law referred to are concerned, the course of study in most of 
the schools is adequate and the instruction sufiicient. They 
avoid any reference to particular schools, because much must be 
left, in any case, to the judgment of the authorities of the 
school. They are influenced by many considerations unknown 
to the committee. The laws of their State, the sentiment of 
the locality, the class of students who attend the schools, and 
other things may render impracticable in one community what 
would be easy in another. But it may be said of them all that 
the instruction is too technical. It is not elementary enough. 
As has already been said, the view of law presented to the 
student is technical rather than scientific or philosophical. 

In considering the subject of a course of study in American 
law schools, the committee are embarrassed by the fact that a 
longer course than two years is impracticable for the greater 
number of schools. The competition of life is growing stronger — 
all the time, and is urging young men into active, bread-winning 
occupations early in life. The youth of America as a rule wish 
+o be independent. The sentiment of the profession and the 
public will not sustain, at least in some parts of the country, a 
longer course than two years, and even this is impracticable in 
some places. 
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And yet it will take a student at least two years under 
present methods to acquire a competent knowledge of the 
subjects of private law referred to, to fit him for practice. There 
is little time he can devote to public law, the history and theory 
of the law, and the science of government, unless our methods of 
instruction are so improved as to save the time now given to the 
mere memorizing of practical rules and points of law, of no real 
service to the beginner, and to employ it on these topics, indis- 
pensable in a true system of legal education. 

The importance of well-trained lawyers is greater now than 
at any time in history. The law has become so complex and 
extensive with the multitude of decisions and statutes that a 
higher training is indispensable. A publishing company in a 
late advertisement offers to the bar full reports of 75,000 cases 
decided in the courts of the United States (State and national) 
since January Ist, 1887. The difference between the law of 
to-day and that of fifty years'ago may be illustrated by an observ- 
ation of Prof. E. J. Phelps in a recent article on education: 
“Tt is easy to find single opinions in which more authorities 
are cited than were mentioned by Marshall in the whole thirty 
years of his unexampled judicial life, and briefs that contain 
more cases than Webster referred to in all the arguments he ever 
delivered.”’ 

A system of law which accepts all the cases on a given subject 
as authority is possible only with a thorough knowledge of the 
elementary principles of the law on the part of the lawyers and 
judges. These, with a proper classification and scientific method, 
have become indispensable. 

Again, it must be remembered that the lawyers fill a large 
proportion of our offices, State and national, and their influence 
is most potent in political affairs. 

The mind of the lawyer is the essential part of the machinery 
of justice; no progress or reforms can be made until the law- 
yers are ready. Their influence at the bar, on the bench, and 
in legislation is practically omnipotent. The progress of the 
law means the progress of the lawyer, not of a few talented men 
who are on the outposts of legal thought, but the great army 
of the commonplace who constitute the majority in every occu- 
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pation. What the lawyers do not understand, or what they 
pronounce visionary and impracticable, will not be accepted by 
the legislatures or courts of the country. It is conceded that 
the development of the higher jurisprudence has become essen. 
tial to the continuance of the system, inasmuch as the railroads, 
telegraph and ocean racers have brought countries into close 
communication which a century ago were distant and hardly 
known, when commerce is extended all over the globe and our 
citizens are called for business and pleasure to the most distant 
countries, where they purchase property, incur obligations or 
acquire rights. It is not enough that an American lawyer shall 
now know the decisions and statutes of his own State, or even of 
his own country, to which the course of study is now for the 
most part confined. 


Yet, recognizing the fact that a course of more than two 
years is impracticable for most, the committee recommend: 

1. That for those to whom a longer course of study is possi- 
ble, provision be made in the schools for post-graduate courses, 
where the subjects of general jurisprudence and public law shall 
be taught. 

2. A system of electives, now found necessary in almost every 
branch of education by reason of the extent of human learning, 
and already existing in several of the schools, in which shall be 
required in addition to the, usual course in private law already 
desevibed, to pursue at least a certain number of subjects in 
public law, international law, the history and theory of the law, 
comparative jurisprudence and the science of government. 

3. Better preliminary training if practicable. A large pro- 
portion of the schools require no entrance examination, and 
in none of them is the entrance examination equivalent to that 
for the A. B. degree in any reputable college in the country. 
It may not be foreign to the subject of this report to remark 
that a knowledge of law is important to every citizen of the 
country whether he is engaged in private business or public 
life. The committee think the knowledge of the institutes 
and general principles of the law would be an advantage to 
every citizen; in fact, that it is now a part of general education, 
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and that a course of law should be a part of the senior year studies 
in colleges. In a government like ours, where the people rule 
and where so many aspire to, and some attain, public office, a 
knowledge of our form of government, State and national, and 
the institutes and general principles of the law, the committee 
think in the public schools of the country some instruction 
should be given in the form and principles of our government 
and in the elementary principles of the law. 


The law schools of the country are in good hands. As 
a rule, the instructors are lawyers engaged in active practice. 
Most of them are men of the best position at the bar of their 
respective communities, many of them are men of national and 
international distinction. There are a great many judges, State 
and national, including three judges of the Supreme Court of the 
United States, engaged in teaching. The committee believe the 
law teachers of the country are sincerely and earnestly devoted 
to their work, and will welcome and aid all efforts to improve 
legal education and elevate their profession. 


In this connection it will be instructive to study the efforts 
of the present and last generations of English lawyers, in both 
branches of the profession, to improve legal education in the 
mother-country alike of our blood and our law. Those efforts 
have shown a general professional interest on the subject during 
the last fifty years which has not been felt in the United States, 
but is worthy of imitation here. They show also an intelligent 
comprehension of the true methods of such improvement and a 
constantly growing perception of the right means to attain it which 
cannot be too carefully studied by American teachers of law.! 


The most instructive lesson to be derived from the conti- 
nental European schools will not be found in their present 


1 A full and clear account of these in Appendix B of the report referred 
efforts and the results thus far ob- to in a previous note. This report 
tained in England has been prepared will be published in full with the pro- 
for the committee by one of its mem- ceedings of the American Bar Associa- 
bers (J. Hubley Ashton, Esq., of tion at the session of 1892. 
Washington, D. C.), and will be found 
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methods alone or in any of those formerly employed during the 
eight hundred years which have elapsed since the revival of 
scientific law. It lies rather in the history of the gradual de- 
velopment of a method really adapted to school instruction, 
For such instruction necessarily implies a scientific method, 
Individuals may pick up the methods of any art or practice by 
mere observation of what is done before them, or by constant 
repetition, until the process has become familiar, as the appren- 
tice learns his trade. But when a class of students are brought 
together, even to learn the theory of a mere mechanical opera- 
tion, stiil more that of a system like law, under the direction of 
a teacher, the entire course of teaching must depend upon the 
order in which the truths are presented. This method differs 
somewhat in every science; but there is none deserving the 
name which can be taught by simply writing down its results ina 
book and giving them to the learner to be committed to memory, 
still less by repeating them to him. The use of such books is 
indeed often defended by lawyers on the ground that it is an 
advantage for students to become familiar with the same books 
they will use as practitioners. If true, this is only true in the 
sense in which the apprentice should learn as early as possible 
the mere tools of his trade. But it overlooks entirely the dif- 
ference between the education of the brain and that of the eye 
or the hand. Even in the study of arithmetic or grammar, the 
child must familiarize himself with general notions and princi- 
ples before he can make much use of examples, or understand 
their processes and results. The entire time spent in the study 
of the law is too brief and precious to be wasted in merely com- 
mitting to memory what the learner can find in the books as he 
wants it. The beginner must first master that knowledge which 
is to be carried always in his mind to enable him to understand 
the legal force of the decided points as he reads them, and to 
draw from a case all the inferences that will be necessary to make 
it applicable to other cases not yet decided. These things can- 
not be taken from the books as wanted; but the more he has in 
his mind, the more help he will find in the books when he comes 
to them. 


PROPER COURSE OF STUDY FOR AMERICAN LAW SCHOOLS. 715 


At the same time it must be remembered that the more 
purely abstract a science is, the easier it may be put in a 
form of words. But the practical sciences, those that are arts 
as well, like the law, always require exercise of the mind in 
practical processes before their truths can be appreciated. To 
prepare a youth for the work of the lawyer by exercise of the 
memory alone is much as if one should attempt to train a 
pianist in the same way. It follows that the law cannot be 
taught by merely giving to the student the form of words in 
which its rules are expressed for the direction of the courts, 
where such a form exists; still less in giving him the mere form 
of words in which the courts have enunciated their decisions of 
particular questions. In neither form is the science of law so 
expressed as to be readily assimilated by the mind of beginners. 
They require a knowledge of the topics with which the law deals, 
not merely in concrete form, but as reduced to a scientific classi- 
fication affording terms of definite and consistent meaning, with- 
out which no general truth can be expressed. Indeed, there is 
no law for concrete cases, as there is no reasoning concerning 
singulars. All the certainty of the law consists in the general 
terms in which its truths are expressed. 


No better illustration of this truth can be given than is 
afforded by the experience of the earliest modern law schools. 
Imerius and his followers found themselves in possession of the 
grandest body of written laws ever yet in the possession of man- 
kind, the body of civil law bequeathed by Rome to posterity. 
Naturally they assumed that the student needed only to know 
and remember the language of the civil law, with only such 
casual explanation as the novelty of some words might require. 
It soon became apparent, however, that these glosses were too 
numerous and too various to be carried in any mind by mere dint 
of memory, and made of practical use when occasion called. 
The separate explanations soon grew into a science of interpre- 
tation, according to their effect upon the words of the text, by 
which the student or the practitioner could frame new interpre- 
tations as the case might require. All law being in their eyes 
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the command of the emperor, this interpretation was the only 
mode in which its language could be adapted to the immense 
variety of actual questions arising in courts of justice, and there- 
fore the science of interpretation was the science of law itself 9 
far as the student or practitioner was concerned. 


We may digress here for a moment to point out the important 
influence on English law of its lack of any written code like 
that of the Romans. With all the influence exerted by that code 
in England for a century and a half or two centuries after Va. 
carius, no part of it was ever accepted as an authoritative text in 
the island. Its authority was purely scientific and not legisla- 
tive; and hence there could properly be no interpretation where 
there was no text to be interpreted. 

Glanvil asserted the entire absence of written law when 
Vacarius was but lately dead, if not still living; and Fleta fol- 
lowed him in the same assertion when the Roman law was ina 
rapid decline, more than a century later. To see how great a 
difference this makes, and how largely it may account for that 
decline of Roman law which is a singular feature of our English 
experience, we need only to note the entire absence of the doc- 
trine of interpretation from the early law of England, as we may 
easily do by comparing the text of Bracton with that of the ciy- 
ilians from whom he borrows so much, and especially with Azo, 


On the continent the acceptance of the entire text of the cor- 
pus juris civilis ( with very trifling exceptions ) as authoritative 
law, and the imposition thereon of a vast science of interpreta- 
tion in the shape of glosses, comments, and finally of entire 
treatises, in time made the body of law so immense that the 
student could master it only imperfectly, and even the judge or 
practitioner was confused rather than enlightened by the amount 
of his reading. The practical consequence was that which must 
always result when a system of laws becomes too large or too 
verbosely expressed to be mastered as a harmonious whole, or 
applied as a consistent system in the decision of every case. 
Doubts and contradictions multiplied until there was hardly a 
practical question upon which the authorities did not conflict. 
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The most honest judge was reduced to the poor expedient of 
counting the authorities for and against a proposed ruling, and 
following the majority instead of deducing a result from the 
fundamental: principles of the law. Attempts to abridge or 
systemize the authorities only added to their bulk, so long as 
the false theory of accepting every word of the written text 
and every opinion of a commentator or interpreter as a part of 
the law continued. It was not until the great jurists of the 
sixteenth century saw the necessity of looking beneath this 
immense and shapeless mass of words for the few and compar- 
atively simple principles in which the reason of the laws con- 
sisted, that the way was opened to improvement. The great 
historian of the Roman law in the middle ages has given us a 
most appreciative yet critical and just account of the condition 
of legal science from its revival to its lowest subsequent stage, 
three centuries later.’ 

He has, indeed, fully appreciated the value of the glossators’ 
services to the science, while they were at work upon the text of 
the law and attempting to construct a systematic body of princi- 
ples from it. He says justly that in this labor of construction a 
theory of law was evolved for the first time, at least since the 
classic age of Roman jurisprudence, and the beginning was made 
of that distinction between theory and practice which has been 
recognized ever since — a distinction, as he justly says, of benefit 
or of injury to the science as it is rightly or wrongly treated? 

He then shows the change that came over their methods about 
the time when their labors were closed and their results were 
digested in the Accursian gloss; the elevation of that gloss to 
the rank of an authority even superior to the text, and the mere 
copying of former opinions in place of active thought in the 
elimination of principles. Writers were content to repeat the 
language of their predecessors, and to follow the common opin- 
ion of the greater number, without attempting to find the reason 
of the law and the decision of the doubt in conformity with the 
principle. He also points out the instructive fact that this de- 


1 Savigny, History of the Roman Vol. III., Chap. 28; Vol. V., Chap. 
Law in Middle Ages; see especially 41, and Vol. VI., Chaps. 47 and 60. 
2 Vol. IV., p. 224. 
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cline first appeared in the books written for practicing lawyers 
which became mere compilations of points and dicta while a truer 
method of discussion still lingered in the schools. These books, 
by their verbosity, and by efforts to give an opinion upon every 
practical point, show that they were intended to content mere 
readers who sought to make a mechanical use of them without 
any expenditure of thought; a trait which has come down in 
lineal succession directly to the treatises and practical works of 
the present day. 


Even the schools soon fell into a traditional method which 
no one dared to break over, and would have sunk into the 
merest formalism, destitute of all real life and activity, but for 
the presence in them of a few men who were not mere lecturers, 
but took an active part in contemporary life and business. These 
wrote Consilia, or opinions in actual cases, public and private, 
which are the characteristic books of the period, and by their 
constant reference to the actual relations and interests of men 
saved the schools from the deadening influences that then con- 
trolledthem. This breath of real life could not by itself reform 
the absurd methods then in use, but it imparted life enough to 
make them susceptible to the quickening efforts of the following 
century. Among the best of these writers are Cinus and Barto- 
lus, who spent most of their early manhood in actual practice, 
and Bella Pertica and Lucas De Penna, who never sat in a 
teacher’s chair. The latter’s book is pronounced by Savigny 
freer from the defects of the school method than any other 
of his time.? 

But perhaps the most striking illustration of this aid to the 
schools from without (though not mentioned by Savigny because 
not coming within the limits of his subject) is the remarka- 
ble book of Conrad Lagus, a German writer, who in the six- 
teenth century wrote the first book for students that attempted 
to cut loose from the accepted methods, and to deliver the 
science of the law to the student in the form in which it would 
find most ready entrance to his mind. Lagus himself was never 


1 Savigny, Vol. VI., pages 1-21. 
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aregular graduate or an accepted teacher of law. He filled in 
early life the place of private tutor to such students of the Uni- 
versity of Louvain as chose to employ him, and was later syndic 
of the city of Dantzic on the Baltic. His book was first written 
for his own students, and was so free in its expression of criticisms 
upon prevailing methods that it gave great offense to the author- 
ities, and was even put into the Index. But its merits enabled 
it to triumph over all opposition, and it went through several 
editions, and no doubt had a most important influence in forming 
a new school of legal instruction. Even after three centuries 
and a half the student of scientific law may read it with interest 
and instruction.! 


In this sketch and in the picture given by Savigny of the lowest 
degradation of legal science, after its revival in the universi- 
ties, the thoughtful reader must recognize too many traits of our 
own time. Thus when he points out the neglect of the original 
authorities, and the substitution of mere compilations at second or 
third hand, instead of a constant effort to trace back the law to its 
original principles; or when he speaks of the entire abandonment 
of efforts to treat the law as a system, as a consistent and harmoni- 
ous whole; a task which by the natural law of its development 
should have given to that scientific unity a constantly increasing 
influence upon the separate rules and doctrines applicable to par- 
ticular cases, instead of being neglected altogether in favor of ex- 
clusive attention to the authority quoted for each particular rule. 
There are even analogies in the external form of the law between 
the two periods. As in the fifteenth century, the earlier variety 
of juridical works had all given way to mere consilia or collec- 
tions of opinions upon detached points, so in the nineteenth 
century we have a boundless waste of such opinions in our re- 
ports, increasing at the rate of a hundred volumes a year; with 
almost as many volumes of treatises, most of which are mere 
compilations of the same opinions, without the slightest attempt 
to evolve true principles or to present the law as a system. 

With reference to the entire lack of historical study at that 


1 For the best account of Lagus see Legal Science and of the Universities 
Doctor Theodore Muther’s History of in Germany, Jena, 1876, pp. 394-424, 
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time, and the resemblance of our own country at present in that 
respect, the lesson furnished us by the comparison is still more 
instructive. There was indeed for the fifteenth century the 
excuse that a historical science of law had never yet deen 
dreamed of, while in the nineteenth we are willfully or igno- 
rantly neglecting a method that has within the past century been 
thoroughly tested in Europe, and the benefits of which are eyi- 
dent to all who have paid it the slightest attention. Savigny’s own 
words are here worth quoting: ‘¢ All of a science that is a prod- 
uct of continuous development forms an organic whole: and no 
portion of it can be thoroughly understood unless it is studied 
in connection with the rest. Thus the entire system of legal 
science which governs our actions can only be thoroughly mas- 
tered by historical study, going back to its first beginning and 
following it into all later ramifications. Then we can use it 
freely for every new purpose as a means by which the freedom 
and the effect of our own thinking will be increased and its object 
accomplished. Used in any other way, every mass of knowl 
edge will only cramp and oppress our energies without our 
knowing it, and make us its servants where we should be its 
masters.’’ 


The chief improvement of the sixteenth century was un- 
doubtedly the abandonment of the legal method or study of 
the texts of law in their original order, and the substitution of 
systematic works in which the natural order of the subject was 
followed with more or less success. The work of Lagus, 
already mentioned, was perhaps the earliest example of this 
kind which now retains any value. For in the three centuries 
since there has been a constant improvement in the arrangement 
of these works, due to a more thorough comprehension of the 
law itself and a greater mastery of the mode of teaching it. — 
The most remarkable evidence of this mastery is in the great 
reduction of the size of the books placed in the student’s hands. 
Instead of compelling him to read through and memorize ten or 
a dozen octavo volumes in the course of a year, the European 


+ Savigny, Vol. V., p. 474. 
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professor places in his hands a modest duodecimo called Insti- 
tutes or Pandects, containing all that is essential for him to read 
jn a semester or even a year, while the subject, condensed in 
that book will furnish the topic of daily exercises or lectures 
during that period. By this process the student’s memory is 
charged only with those fundamental principles which he must 
always carry there in order to make any use of them; but his 
comprehension of them and power to apply them is obtained by 
the fuller explanation given to him and by his daily reflection 
upon them. This work, moreover, is not upon a single branch 
of law, however important, as all the work of an American law- 
school is, but it is upon the law itself as a complete and har- 
monious system. Even in the fuller treatment of the Pandecten 
the space given to such topics as represent our ‘* property,’’ or 
* contract,”’ or * wills,’’ is hardly greater than it would be in 
the most elementary book known to American law, but the object 
of these few pages is to give the student a complete and 
thorough comprehension of the nature of the subject, under 
which all his subsequent acquisitions will arrange themselves 
according to the very law of thought; not merely to give him 
aselection of the most practical rules by which he may know | 
how to decide this or that particular question. Perhaps the 
greatest advantage in this mode of study is that the student ac- 
quires the law as a whole and not as a congeries of separate and 
independent doctrines; or as it has been expressed by an eminent 
writer :! ** The continental lawyer in a comparatively brief uni- 
versity course of jurisprudence obtains a firm mastery of the 
entire law; the English lawyers are aneeaen Not one is able 
to grasp the whole system.”’ 


We have dwelt on this point the more fully because it is 
needed to qualify what must be said of our present text-books 
as means of instruction. With few exceptions all these are 
written for the use of the practicing lawyer, whose object it is to 
find a case in point for the brief he is making, with the least 
possible expenditure of time and without troubling himself with 


1! Thering, Scherz und Ernst, s. 352. 
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questions of classification or principle. The student, on the 
other hand, needs books rigidly systemized and dealing chiefly 
with general principles. It is only from these that he can as- 
similate matter which will become a true part of his mind and 
the basis of his legal thinking. For the decision of particular 
points or for the illustration of general truths, text-books 
are worse than useless; for these things he should be led 
directly to the cases themselves, but only under the most careful 
guidance. 


The experienced lawyer can deal intelligently with a great 
body of varying if not conflicting cases, and deduce from them 
a harmonious doctrine, provided such a doctrine be contained 
inthem. Even he will find it impossible to do this except by 
the heroic method of rejecting a considerable minority of the 
decisions, which, according to the popular theory of judge-made 
law, have the same right to remain authoritative with the ma- 
jority. The task would be impossible to him if he had nota 
firm grasp of the principles to which every such decision must 
conform to be an integral part of a consistent and logical system, 
Most lawyers have learned their principles unconsciously and 
without fixed rule, as a mechanic learns the expert use of his 
tools, or the physician the elements of an accurate diagnosis. 
They perform the task of applying them to new cases by what 
is called ‘* sound judgment ”’ or ** grasp of principle,’’ but they 
are quite unable to explain to a student their modus operandi. 


To expect the beginner to deal in this way with the cases is 
little less than absurd. The brighest and swiftest could not go 
into a barber-shop and handle a razor on its customers without 
making his ignorance and awkwardness evident to the youngest 
apprentice, yet he is expected to handle the keener weapons of 
analytic casuistry with utterly unpracticed faculties, and obtain 
by the operation the very principles on which the value of all his 
subsequent reasoning must depend. 

We do not mean to underrate the value to him of judiciously 
selected cases as objects of study, either in the deduction of 
principles from their comparison as contemporaneous authorities, 
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or (what we regard as of still greater use) as teaching the his- 
torical growth and development of such principles in time. But 
both those processes imply that the cases have been chosen and 
arranged for him by a teacher who knows what he desires to 
accomplish and how he is to effect it. 

Neither of those objects can be gained by setting the student 
to read all the cases, well or ill decided, accurately or blunder- 
ingly reported, or a digest of them, or a so-called treatise made up 
of them, but stated in any order that will best enable the reader 
to find in the same chapter or page all the cases resembling each 
other in the facts, without athought of the principles which each 
or any of them may illustrate. In truth, the most popular of 
our text-books — many of them excellently adapted for the use 
of practitioners, — are so utterly devoid of scientific arrangement, 
or of any arrangement except such as will enable the attorney to 
find a case in point with the least possible thought of general 
principles, that the only advantage they offer over the perusal of 
cases at large is their condensation of results and the increased 
facility they give for a mere verbal memorizing of these results 
as a cram for examination. 


A limitation of the case method and probably an unavoida- 
ble one is its confinement to the doubtful part of the law and 
disregard of the great but settled principles upon which so much 
of the lawyer’s reasoning depends. These principles have been: 
evolved by cases as truly as the latest rule of contract or of tort. 
The difference between hereditaments and chattels, the distinc- 
tion between chattels real and personal, have been worked out 
by decisions of the sages that sat in the ‘* common place *’ cen- 
turies ago; but no teacher would think of tracing their origin 
back to the primary authorities. All our canons of inheritance 
only formulate the results of early cases; but who would make 
his students read assizes of mord and writs of aiel and bisaiel or 
cosinage in order to know them more thoroughly? It is not 
merely from dislike to the ancient phraseology ; most of the col- 
lections of cases for students’ use contain certain extracts from 
the year books on questions that have remained unsettled from 
that time. They pass by only those which have determined the 
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point so well that it has never been mooted since. This would 
be of less consequence if the student could find these well-settled 
doctrines properly described in a history of the early law, show- 
ing the manner of their development. This historical method, 
indeed, is the proper complement of the case study given to the 
modern law, and it is to be hoped that we may yet have it. But 
at present the case method offers nothing for a most important 
portion of the entire field of law. 

For example, the beginner is trained to careful discrimination 
of the nicest shades of the agent’s liability, or to draw the 
exact line between the fellow servant and the alter ego or vice- 
principal; but who tells him how servant and agent come to be 
different relations, or defines either one distinctly enough to help 
him appreciate the result of their difference? 

The result of this elaborate study of actual disputes, and 
ignoring of the settled doctrines that have grown out of past 
ones, is a class of graduates admirably calculated to argue any 
side of any controversy, or to make briefs for those who do so, 
but quite unable to advise a client when he is safe from litiga- 
tion. 

We are not setting up an ideal standard of morals when we 
insist that even in the law school, the work of which is mainly 
technical, the student should not be so trained as to think he is 
to be a mere hired gladiator, fighting indifferently for one side or 
the other that pays his fee. There are, indeed, many cases in 
which, once begun, he may justly maintain the legal right of 
either party. But every lawyer has much to do with the ques- 
tion whether litigation shall begin or not; and he who incites it 
from selfish motives must be ranked with the physician who 
knowingly spreads the germs of disease. Even he who begins 
or needlessly maintains an unwise action for lack of sound judg- 
ment or learning to perceive its defects, is unfit for his high 
calling. Assuming to be the guide and adviser of other men, he 
is bound fully to qualify himself to guide them aright, and this 
he cannot do unless he knows the whole law, at least in its gen- 
eral principles; not merely those parts of it on which litigation 
is now possible. This distinction is, perhaps, oftener overlooked 
in discussing methods of study than any other. 
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There is much law upon which no litigation ever arises — 
unless it be from sheer ignorance or knavery — but which is 
just as important and significant in determining the rights and 
duties of men in their reciprocal relations as if it were subject to 
be reversed in the next term of the Supreme Court. All the 
common terms designating legal institutions and relations, kinds 
of property, forms of estate, wrongs and remedies, have a wide 
extent of settled meaning upon which no question ever arises. 
This may have been gradually formed in past times by former 
cases and decisions, but no one thinks of disputing it now. It 
is only on the border lines between two or more of these broad 
provinces that doubts spring up and cases grow. 

No conception held in common by a large number of men 
such as the members of a State or great community can be very 
complex in its nature or difficult of comprehension. This may 
be taken for granted as one of the laws of thought. Conse- 
quently, the fundamental notions out of which the rules of law 
are derived must be of this simple character, since it is in the 
general acceptance and uniformity of these notions that the 
common law exists as such. 

Liberty, property, reputation, land, chattel, would be useless 
terms to reason from or with, if they were not uniform in all 
intelligent minds, and to be such they must be capable of correct 
apprehension without a process of verbose definition and without 
much mental effort of any kind. No deduction can be drawn 
from them that is not warranted by this simple character. 


Perhaps the most useful single lesson we can learn from the 
continent at the present time is the value of the historical 
method in teaching the elements of law. Much as has been 
done recently in England by Sir Henry Maine and his followers 
in this direction, it must be owned that we in the United States 
and even our English cousins are a century behind the conti- 
nent in appreciating the value of the historical method of study 
as applied to the moral and jural sciences. In our law schools 
it seems to be quite unknown, as much so to the teachers as to 
the students. Yet foreign experience has left us no doubt of 
its adaptation to those elementary notions of law for which our 
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other tried methods have proven almost complete failures, 
Only the minority of beginners enter these schools with minds 
so trained to abstract thought as to readily take in and appro. 
priate a full systematic treatment of the rationale of law suffi. 
cient to enable them to use the most rudimentary conceptions, 
To the majority of practitioners, its use is simply incomprehen- 
sible. ‘* What difference does it make to the law to-day whether 
the rule was this way or that one hundred years ago? I do not 
want to know or use any law that is not clear law now. It would 
only confuse me if it differed from the present rule, and be a 
waste of time if it did not.’’ Such are the common objections 
made to this proposal; and the proposer is fortunate if he gets 
no worse reputation than that of a harmless enthusiast who 
would waste his own time and would lead students to do the 
same. 

It must be owned that he sometimes deserves it, when his zeal 
outruns his judgment and allows any curious scrap of legal an- 
tiquities to figure as a part of legal history. The two should be 
carefully distinguished; but it is so much easier to pick up 
scattered bits of curious fact than to slowly reproduce the past 
life of a people or a science. Much that is valuable material for 
history is not history, and to cumber the student’s mind with 
these scattered facts is even worse than to load his memory with 
disconnected rules or cases of the present day, with which they 
have to work out the practical problems of law, such as those of 
right and duty, of wrongs private and public, direct and indi- 
rect, of injuria and damnum, of legal force, fraud, negligence, 
imputability, etc. 

Even the great reputation of Austin for the last thirty years 
has never drawn attention to his very able attempt at such a 
scientific analysis of these terms as he deems essential to their 
proper study. 

The average student tries hard to commit what is said in his 
books to memory, but gets no clear notions from it, because it 
has as yet no connection in his mind with the forms it takes in 
actual life, and with most it ends in the memorizing of a defini- 
tion for each word that he thinks the examiner may ask about. 
Hence some of our text writers have given up entirely the effort 
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to explain these before entering upon the practical uses made of 
em. 

~ such teachers and such students it may seem almost para- 
doxical to say that mere abstractions, so difficult to apprehend 
when they are presented as parts of a complicated system, actually 
existing, may be plain and obvious when traced through the cen- 
turies of their rise and development, so that a mere beginner can 
follow easily and with interest the growth of the same system 
from the few rude notions of our ancestors to the complex rela- 
tions of the modern law. Yet we do not appeal solely to 
European experience for the value of the method. We have 
only to look into the most rigidly systematic of our treatises to 
see how certainly the author in every case of doubt or difficulty 
falls back upon the historical development of the subject to ex- 
plain it, or appeal to the experienced practitioner for the grounds 
of the confidence with which he depends on the principles that 
have unconsciously formed themselves in his mind, or ask our 
president, experienced practitioner, eminent judge and admired 
author in one. 

But chiefly the historical method commends itself for element- 
ary teaching, because it does not show the law in the form of 
mere abstractions nor in that of individual cases, but illustrates 
at every step the process by which it rises from the mere eviden- 
tial fact to the highest generalization, though in the inverse 
order. It begins with a few simple wrongs to the person and pos- 
sessions, and shows how these become differentiated into wrongs 
of the man, the husband, the master, the householder; how it 
then learns to discriminate in each case between the direct attack 
and the carefully laid deceit and the negligent harm; how it adds 
to breach of common right that of an obligation imposed by the 
party’s own will, and how it passes from the enforcement of 
common law to the direction of the use made of legal rights as 
determined by the conscience of a good man according to equity. 
So, too, of its gradual development in all other branches. 


Most of all, the historic method suits the tyro, because it 
does not deal with abstractions alone, as the elementary part of 
systematic law needs must. It presents rights and wrongs and 
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duties and remedies, not under their names and their definitions, 
but as found in the actual forms of primitive law, the blows and 
maimings, the stealing of cattle and of wives, the feuds and be- 
siegings and outlawries which occupied the primitive moots, It 
goes on to show new forms of right in tenure and estate of lands, 
property in chattels, contracts in their double office of transfer- 
ring property and creating obligations, and all these again dupli- 
cated in the distinctions of legal and equitable rights, etc. It thus 
presents the most practical and obvious forms of these acts in 
their growth towards the institutions of the present day, but 
always as linked together by the scientific notion of rights and 
duties, wrongs and remedies, on which they are based to-day, 
and thus illustrating them to the beginner. 

The genetic order of abstract ideas and of the relations ani- 
mated by them can be traced as accurately as those of the 
various forms of matter. The task is even easier to a cultivated 
mind, since the variety is less confusing and the chronologic 
order simpler in the history of each race or nation. The sim- 
ple or homogeneous is easily discerned from the complex hetero- 
geneous notion, and precedes it even more certainly in the 
mental world than in the material. This has only been obscured 
by the ancient but fallacious axiom that morals and the other 
reflective sciences have been the same in all ages: to be consist- 
ent with which we must deny all possibility of growth and 
development, such as history shows in morality and laws. 

Equally inconsistent with the true conception of development in 
legal ideas is the mistake now more frequently committed, of 
carrying back each separate notion or institution from one sys- 
tem to another, as if none could be accounted for by any other 
method. This is sometimes done by the most zealous historical 
students, who in their love of tracing laws and customs through 
the past, and from one people to another, seem occasionally to 
forget the possibility of a new birth in the long ages from the 
beginning. If we had succeeded, as the physicists have, in 
eliminating certain pure elements of law that cannot be accounted 
for by the combination or changes of other bodies, it might be 
safe to assume that these cannot be fully studied till we have 
thus traced them to the beginning of all things. But the pheno- 
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mena of law are of a complex character, and there are very few 
that do not undergo great changes of form in the course of a few 
centuries, even in one and the same nation. These changes are 
occasionally so complete that the historic existence of one form 
may be said to disappear entirely and one or more new ones to 
be formed from it. We may find a well-marked new institution 
made by the combination of different elements, no one of which 
accounts for it without the rest, or can be said to have historic 
continuity with it. The same thing may have occurred in early 
ages as well as later; yet how often when the trace is so lost we 
find students assuming at once a foreign origin as necessary, 
and wasting much labor in looking for the nearest clew (e. g., 
the origin of the jury, or that of the Roman odligatio). 

This tendency to misunderstand the past by carrying back 
conceptions and terms of later date to explain facts that oc- 
curred before these were formed appears in its most fallacious 
form in the case of those general abstract terms that are so 
broad and simple, and find room for such a wide variety of ‘con- 


crete phenomena, that we cannot think of the mind itself as. 


existing without them. 

These are the ‘‘ innate ideas ’’ against which Locke’s war was 
waged, and which he conquered so completely in theory that no 
one would maintain their existence as a scientific fact to-day. 
But wlien any one of them makes its appearance as a result of 
induction, it has so simple and natural a form that we cannot 
think of it as non-existent at any period when men like ourselves 
were on the stage of action. Such are our notions of promise 
as an element of contract, of command as an element of law, of 
property as a relation to the external world. 

But why go back in our historical study to periods so far from 
us that a tyro can see no resemblance whatever between the law 
then in force and that of to-day? Partly because even then one 
who has traced the whole system can point out truths that bear 
directly on questions still agitated, as when in the earliest vol- 
ume of the year books we find discussed questions still unsettled 
in the law of bailments or husband and wife.! 


1 Y. B, 20-21 Edw. 1. 
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The very absence of modern doctrines is often the fact of 
greatest importance to be pointed out in these early periods, 
To establish the truth that our Anglo-Saxon forefathers knew 
nothing of legislative power, of motive as a legal test, of 
contract as a distinct element, clears the field of many mistaken 
theories, and simplifies the student’s task more than any other 
course he can adopt. But chiefly because every reason for 
studying the law historically applies with as much force to one 
period as another. The same considerations that lead us to 
study the law of the eighteenth century for the sake of under- 
standing that of the nineteenth, work with increased force at 
every step, and require us to know the law of the eighth century 
before we proceed to the ninth. 

Experience confirms what we learn from theory in this, 
There is no point in the long history of the common law where 
we can begin with the law then in force apart from historical 
information as to what preceded. The worst mistakes that 
have complicated the problem have grown out of ill-advised 
confidence in our power to understand the law of a particular 
period by our modern standards of what was natural law. The 
aid of the strictly historical method is even more necessary 
the farther back we go. The error of interpreting facts of the 
past by ideas of the present increases with every stage of our 
retrospective study. Past and present are always merely 
relative terms. 


The value now set upon the historical method in Europe is 
shown by the maxim which a distinguished jurist has set upon 
the title page of his book: ‘It is history which teaches us 
what the law is, it is science which teaches us to use it.”’ It is 
shown, also, not merely by the mass of literature devoted to that 
purpose, but still more by the position of the historical study — 
in the universities. Thus in the great body of regulations for 
the Austrian universities, including not only Austria proper, 
but all those in the empire, we find that the first year of study 
out of the four occupied by the university course in law is 
occupied almost entirely with the study of the history of the law. 
In these universities the student must attend lectures or similar 
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exercises for at least twenty hours a week. Of these there are 
given to the history of the German law, public and private, 
four or five hours a week during the entire year. To that of 
the Roman law (which there, as in most European countries, is 
regarded as a part of their own and is carried on simul- 
taneously) eight hours a week are given in the first or winter 
half of the year, while the Pandects, or course in the doctrine of 
that law, begin with the second or summer semester and occupy 
twelve hours a week. No student is allowed to go on in the 
third year of the course without passing satisfactorily a careful 
examination on these subjects. Private students not of the 
regular university course, who are admitted under some circum- 
stances, must in all cases pass an examination upon the history 
of law before they are admitted to take the other courses. Sub- 
stantially the same regulations prevail in the other universities of 
Germany, and in most European countries. 

It should be observed here that the history of law as there 
taught is in the strictest sense a scientific account of the 
development of legal doctrines. It is totally a different thing 
from the study of mere antiquarian law. Nothing shows more 
clearly the lack of correct notions on the subject in this country 
than the assumption, often made, that to read Blackstone or 
Coke, or any other writer who describes the law of a past 
period, is to study the law historically. Such writers may 
furnish valuable material for that study; but a statement of 
what the law was at any period, however far,in the past, is not 
history. 

Perhaps many American lawyers and teachers will doubt the 
feasibility of applying these European examples of method to the 
common law, and even consider the proposal to do so the dream 
of an idealist or of one to whom the law is merely a theory and 
not practical. It may be well, therefore, to ask here in what 
shape this application is to be made. 


The distinction between English and continental law in 
respect to authority recognized, has been that these generaliza- 
tions have been taken on the continent from the writings of 
eminent jurists, whose opinions as to what the law was on a 
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given subject have been the only authority recognized in the 
schools, and the leading one in courts of justice, while in En. 
gland the only statement of the same to which the courts would 
listen have been those contained in the opinions of judges uttered 
while deciding cases. Originally the difference was very great, 
for these opinions were oral and the reports of them (as in 
the year books) mere notes to aid the remembrance of the 
sages who sat in the exchequer chamber or who took part with 
them in the discussion as sergeants, and seem often to have 
had as much influence on the formulation of the law as the 
judges themselves. The concentration of all these in a single 
body, as well as their mode of discussion, aided materially in the 
formation of a consistent and logical body of law, such as every 
experienced lawyer could carry in his mind. The habit of pub- 
lishing reports, and still more the later practice of delivering 
written opinions, gradually made these assume the form of essays 
upon the law beyond the very point decided, and thus diminished 
the difference of the two methods: though this tendency was 
restrained on the other hand by the distinction made between 
what was said in explanation of that point and the mere dicta, 
which were as pure expressions of opinion as those of the con- 
tinental writer. In this country the separation of forty or fifty 
law-stating courts, each of which knows the others’ decisions 
only as legal literature, has done still more in the same direction, 
until the law common to the American States has become almost 
as completely the product of abstract thought as that of the 
European continent. Hence the indulgence with which treatises 
are now quoted to them, while conversely the foreign tribunals 
are gradually adopting the use of their own and similar decisions 
as authority, after the English method. Both movements show 
the mental sameness of object in the two, and the necessity of 
both elements; that of the speculative generalizations to direct — 
the reasoners from case to case, and make the law a harmonious 
system, and that of frequent reference to the separate points 
decided in the individual cases, to prevent the law from losing 
its grasp on actual life and becoming a mere theory. 

There is little danger with us of the latter mistake while our 
text-books are made up so completely of a mere congeries of 
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such points, to be learned only by memorizing. But it is 
yain to complain of this error of students if nothing is done to 
show them a better way. They will go on committing to mem- 
ory each point, each rule of law as a distinct thing, if they are 
not able to comprehend their true nature. So long as the books 
used in our schools are mere collections of such points, and of 
the cases in which each point is sustained, without a word to 
show how one rule is connected with another, how the points 
owe their genesis to principles, the evil will remain. It is absurd 
to expect that a class of beginners will strike out a scientific 
method for themselves in a mass of such * practical’’ rubbish 
merely because we deafen them with praises of the logical con- 
sistency and scientific character of the law. All this talk of 
scientific law, of principles, might be mere glittering generalities, 
if in truth the words of one judge or court in deciding a case had 
any magic power to compel future judges and courts to decide in 
the same way —if a precedent were as sure to produce the same 
ruling for which it is quoted as a chemical formula to give a 
certain result. 


There is no point upon which experienced lawyers are 
better agreed than the existence of principles in the common 
law. Their own experience shows them that, as soon as they 
have become familiar with practice, the distinct rules and de- 
cisions of the books change their form and become general con- 
ceptions, more or less definite in their minds, but from which as 
a basis all their reasoning proceeds. Ask any number of good 
lawyers the proper method of teaching the law; there will be as 
many answers and different methods as there are individuals, but 
every one will conclude by telling you that his method is the 
true way of reaching the principles of the law. Nor is his faith 
in these principles weakened by his inability to give a. definite 
account of them. One man believes that they are based 
on ethics or natural law, which has in some mysterious man- 
ner compelled the positive law to shape itself in a certain 
way. Of late years this theory has to a considerable extent 
given way to another by which the principles of the positive law 
have been formed upon social science or upon political and eco- 
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nomical considerations, which have led men to consider certain 
courses of conduct as duties, certain others as wrongs; while the 
law has merely added to the conceptions thus formed their legal 
relation to each other. It is needless to enumerate the man 

other explanations given of these principles, all of which have 
probably some element of truth in them, but have never yet 
been so stated as to account for their controlling influence over 
legal rules. The fact is clear that in all our reasoning upon a 
new case presented to us by a client we do not start with the law 
of that case, as according to the older theories we should. The 
first step is to reduce the evidential facts which the client states 
into some of these conceptions furnished by the law, and to 
which the law gives not only a definite meaning but a definite 
effect; and thus to determine whether the client has a right 
which has been infringed, or owes a duty which he has broken, 
or in any way has made himself liable to the jurisdiction of the 
courts, or may call upon them to vindicate his rights against an- 
other. It is of these general conceptions and terms that the 
common law consists and by its very nature must consist. Every 
rule or proposition of law must depend for its entire meaning 
upon these terms contained in it. No such proposition or rule 
can well be formulated by customs or common consent; it is 
only upon single terms and conceptions that these forces must 
operate. The whole community may hold a pretty clear and 
definite conception of contract or property or crime or injury or 
damage or the countless other conceptions of the kind upon 
which our law is constructed. From these conceptions it may 
deduce a great variety of special rules; as that a contract must 
be mutual, or that it must be founded on a consideration, ete. ; 
but no authority beyond what it derives from the fundamental 
conception, unless given it by a legislator, or at all events by the 
action of an individual mind. Hence if we study our own 
thoughts upon legal questions carefully we shall see that what 
we take for principle is a deduction from these accepted terms 
or from their relation to each other and place in the system. 
And further that elementary law properly consists in a knowl- 
edge of these important terms and of the system which they 
compose. Not merely a definition ,of the term, to be repeated 
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to the examiner as a mere form of words, but a full and living 
conception of it as a legal entity from which we may deduce law, 
as we deduce the rules of any other science from its fundamental 
conceptions. 

How is this full and satisfactory knowledge to be obtained? 
It is evident that there are two modes of doing it. We may 
study the origin and growth of these legal terms historically, as 
we do that of other words and of languages in general, or we 
may study them as they now exist in our law, comparatively in 
their relation to each other, assuming that as all belong toa 
single harmonious system the exact meaning of each can be de- 
duced from its relation to all the rest. These two methods differ 
widely in their processes, but if correctly conducted should coin- 
cide in their results. Nothing can be more certain than that the 
conceptions of a contract and of a wrong independent of con- 
tract which have resulted from all the past thought of the race, 
must by the very laws of thinking harmonize with each other if 
correctly stated, and lead to consistent results unless there be 
some error in the process. Thus the two methods serve as a 
check upon each other. We can prove the conclusions of each 
by the results of the other, as we do a sum in arithmetic; and 
these results so obtained and proved will have an authority 
for us and for others far greater than that of any individ 
thinking. 

A distinction is sometimes made between elementary law 
and general jurisprudence or other similar terms. Undoubt- 
edly no two of these have precisely the same meaning. By 
elementary law we usually understand the terms and relations 
of our own system as distinct from those of other peoples, 
while general jurisprudence usually implies some knowledge of 
foreign law and a comparison of its phenomena with our own. 
But as a part of legal education the two differ not so much in 
kind as in extent, and, therefore, the question whether general 
jurisprudence should be placed at the beginning of the course or 
after it relates only to that small part of it which lies outside of 
our own law. The answer, probably, will depend in each case 
upon the average previous education of the class. But there is 
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another consideration of much more weight for placing this ele- 
mentary law at the very beginning of the course. A little reflec. 
tion will show that the general terms of which it consists are as 
arule identical with the ultimate facts of the pleading. These 
facts must correspond to the evidence which will sustain them 
on the one hand and to the law which the judge will apply to 
them on the other. The syllogistic nature of pleading has often 
been pointed out; it is only the statement in another form of 
the fact that every allegation must be a term of fixed meaning, 
and thus capable of forming part of a proposition of law. Hence 
the value of exercises in pleading and especially in code pleading, 
where there are no authoritative forms, throughout the course, 
Hence also these will continue and illustrate the instruction in 
elementary law. 


The law by its very nature deals with general terms and 
conceptions. There can be no rule for a single case or person 
or thing until it has been reduced to the class of which it may 
be considered a member. Each individual case differs in some 
respects from every other. As Carlyle expresses it, ‘* nothing 
ever happens but once in this world.’’ The law cannot deal with 
these individuals, persons or things, unless it has reduced them 
to classes by abstraction and generalization. 

This is not peculiar to law, ¢.e., jural science, but common to 
it with all other sciences. Physics or chemistry, geology, etc., 
must classify the objects of which they treat before any scientific 
truth can be stated, any natural law formulated, any assertion 
made beyond the mere fact of existence under certain conditions 
(and these conditions can only be made instructive or even in- 
telligible when stated in general terms). Astronomy, perhaps, 
deals with the least number and most marked of individual cases; 
but it is no science until we can generalize its phenomena. . 

The great advantage of the student of physical science is that 
he can form his generalizations by the aid of the senses, seeing, 
feeling, tasting the individual objects, measuring and weighing 
them accurately, to say nothing of the immense help in this 
process derived from the telescope, the microscope and other 
apparatus. Those operations are in themselves a process of 
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abstraction and generalization and prepare him for the higher 
generalizations that are formed by reasoning. Moreover, he can 
by repeated observations and experiments test his knowledge at 
every step; he can even devise experiments to test the accuracy 
of the higher truths which he cannot observe directly. 


In law and the moral sciences, man cannot observe directly 
by the senses or experiment at will. His general truths must 
be formed by reflection alone and can only be tested or examined 
by the same process. All his reasoning in these sciences 
depends on major premises of his own formation, which are 
themselves constantly undergoing reformation or insensible 
modification. Almost the only test of the accuracy of his gen- 
eralizations that does not depend on other imperfect processes of 
the same kind is that of consistency between them. If two or 
more rules are conflicting, two or more general terms for the 
same class of things (or for classes of which one is a subdivision 
of the other), do not harmonize, there must be an error in the 
formation of one if not both. As no human error can introduce 
an authoritative inconsistency into the unwritten or common law 
(as legislation may ), all its rules and terms should be consistent 
and harmonious; a conflict between them in their application to 
the same state of facts is proof that one or the other of the con- 
flicting rules is wrongly stated and does not embody the true law. 
So, too, Blackstone’s dictum that the overruling of a former de- 
cision on a common law point is not a change of law, but shows 
that such decision was never law, is a logical necessity, that 
cannot be rejected without abandoning the very notion of an 
unwritten law. 

The chief object of jural law being the administration of 
justice (and incidentally at least to enable every citizen to fore- 
see the legal consequence of his acts), the terms in which it is 
expressed must be so definite that they can be applied with 
uniformity to individual cases, and so consistent that a single case 
cannot be arbitrarily brought under two or more terms leading 
to different legal results. We cannot group persons or things or 
facts arbitrarily or as a mere matter of convenient expression, 
nor can we abstract and generalize by marks or qualities that 
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will not be uniformly found in the class designated. In other 
words, the legal term must express the inherent nature of the 
facts designated by it. This inherent nature is not open to 
observation, as in physics, but requires a careful study ef the 
ordinary relation between facts and especially of the relation of 
cause and effect. Hence, no man can form the terms intuitively 
or in advance of the facts to be denoted. They are not imposed 
by authority, but are developed from the facts by science. 
Whatever be our theory of the nature of law, the unquestion- 
able fact is that the recognized sources from which, directly or 
indirectly, the student must learn the law do not present it in 
the form of commands to do or not to do the specified things, 
They do present it in the form of rights, duties, wrongs and other 
general conceptions subordinate or auxiliary to these. Persons 
and things are divided into classes for the purpose of determin- 
ing what rights or duties belong to the former or have the latter 
for its objects. Actions, the third great class of such concep- 
tions according to the classic jurists, are the means by which 
rights are vindicated, duties enforced, wrongs remedied or pun- 
ished. Few statutes or decisions, indeed, deal with these 
broadest categories; but all of them do with their subdivisions 
and kinds. They show that certain things are property and 
therefore objects of ownership; certain others are not and there- 
fore may be confiscated; or they lack some other quality of the 
right called property; that a married woman or an infant is or 
is not a person in the full normal sense, and therefore, may 
or may not form a binding contract, etc. The variety of 
such subordinate lessons is immense, and it would be tedious to 
show the relation in which each term stands to these genera] 
conceptions. But there is no other difficulty in proving that 
their whole force and meaning in law depends on their respective 
relations to one or the other of them —that of persons, things 
or actions, or the relations between persons that we call rights, 
wrongs, duties. Decisions on such points as that a river is ' 
navigable in law when it is so in fact, or that its navigability 
depends on the ebb and flow of the tide; that ice is property, 
though water is not, ete., have no legal force and meaning what- 
ever, unless we connect them mentally or explicitly with the 
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rights and duties that flow from navigability or non-navigability ; 
with the rule that ice as property may be a valuable considera- 
tion for a contract, or the object of wrongful conversion or 
trespass — and so on. 


While the law was considered to be essentially a system of 
rules of action prescribed by a superior, the student’s first 
introduction to it was naturally to learn by whom and how those 
rules were prescribed, in how many forms they appeared, how 
they were to be interpreted so as to fit the actions of men—in 
short, all that nebulous form of thought known as the philoso- 
phy of law. Added to this, the thorough student must then 
properly master ethics, of which law was only an applied form, 
and so much of social science as was recognized a century or 
more ago, with political ethics or the science of government, 
civil liberty as its counterfoil—in short, all the sciences that 
would prepare the most mature mind to enter upon the task 
of legislation or to govern a State after the most approved 
theories." 

The obedient pupil went through as much of this as he was 
able to comprehend, with some advantage to his general mental 
development, but with the least possible help toward the special 
work in which his life was to be spent. The kinds of law were 
soon defined as divine, natural, positive, written or unwritten, 
constitutional or statutory, etc., and a great mass of platitudes 
swallowed with an indefinite notion that he was learning the 
principles of the law he was to practice. But when he entered 
the office, or even when he passed from this introductory 
reading to the books that his teacher used in actual practice, he 
soon found that he had to deal with things and relations of 
which he had yet formed not the slightest notion. Instead of 
having a system of formulated rules which had only to be 
interpreted to fit the facts of his client’s case, he was compelled 
to work painfully and almost blindly over these facts before he 
could get them in shape to suggest any rule whatever; and 


1 For illustration see the well- of real erudition and great merit 
known work of Professor Hoffman, after its kind. 
“A Course of Legal Study,’? a work 
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then to search through a wilderness of other cases reported jn 
the books, before he could formulate such a rule for his client 
as he could propound to the court with any prospect of its 
being accepted. For this, in fact, is just what the practicing 
lawyer has to do in all cases involving a question of law at all, 
Instead of applying a known rule, prescribed beforehand to 
govern it, he has to reduce its facts to the form of some recog. 
nized right among the endless variety presented by the books, 
and to show its violation and the damage thus done his client, 
and to state all this in technical terms that shall make these 
elements of an action visible to the court, and not to be 
explained away or defeated by his opponent. Then and only 
then he may begin to consider the exact rule by which the 
issues between them may be solved in his favor, and show its 
consistency with principle and other rules already formed in 
the same way and reported. Unless his case or his defense be 
a very plain one, he will be lucky, indeed, if the rule thus 
offered to the judge’s consideration, and sustained by a huge 
collection of authorities and arguments, is the one on which it 
is finally decided. Even if he be successful, he will find when 
he hears the judge’s opinion that he has only made a rough 
guess at the “law”’ of his case, and that the court having 
gone through not merely the two briefs, but a similar process 
of evolving law from the facts, has reached quite a different 
statement of the rule prescribed by the supreme power, and that 
it is the court’s rule and not his which has really been the law of 
the land all the time. He will learn after a while not to be dis- 
appointed at his failures to know the law exactly as the judge 
does, provided he obtains a remedy for his client’s wrong; but 
he will be indifferent throughout to the question whether the rule 
that gives it belongs to the natural or the positive, the written or 


the unwritten law, or whether it fulfills the requirements of that 


vhilosophy of the law on which he has spent so much time. 


The other or modern view of the nature of the law (jus) 
leads as directly to a natural and practical plan of elementary 
study as the former did to a wrong one. Its truth as a theory is 
shown by its correspondence with the actual facts, and this 
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again suggests the true method of teaching. The law regulates 
the relations of persons to the State (public law) or to each 
other (private law). Confining ourselves here to the latter for 
illustration, we find that its subject-matter is those relations 
between persons which are the necessary result of their dwelling 
together in a State and maintaining social and business inter- 
course with each other. It therefore exists before the law and 
js regulated, not created, by its rules. Its classification does 
not depend on rules prescribed, but on the nature of human 
actions and interests. It formulates these’ relations as recip- 
rocal rights and-duties. Most of its rules express the natural 
results of those conceptions. Rights are the form of the 
relation where the person is entitled to enforce his own will, 
positively or negatively, upon others; duties, where he must 
conform his own actions to the will of one or more other 
persons. It makes no difference whether these result from the 
very nature of the act or from the positive law, 7. ¢., from the 
will of the community. In other words, it makes no difference 
in practical effect whether the right or duty is so plain that all 
accept it as based in the divine will or the law of nature, or so 
novel that it requires positive enactment for a court to enforce 
it. Incase of doubt, the enforcement by the court is proof of 
its existence as a legal right or duty, whatever its origin. The 
court, however, do not decide this point at their own caprice, 
but in accordance with fixed standards of judgment. They find, 
not make it a legal right or duty. Compare the lawyer’s actual 
work with the theory of his science, and see if it is explained 
better on the present theory than on the former. Whether in 
litigation or mere advice, his first duty is to examine the facts 
out of which the relation between the parties arises. Do these 
show a right on the one part, a duty on the other? The proof 
of either of course implies the other, if a legal relation actually 
exists. If so, it is capable of expression in some of the accepted 
terms by which such relation is expressed; there is a contract 
between them, or a wrong suffered, a duty broken or neglected, 
resulting in harm to the innocent party. The pleadings express 
this and call for the remedy supposed to be due, and also state 
the defense. When the facts are determined by trial, the court 
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compares them with like cases already decided, and determines 
their exact legal effect as coming or not coming within the same 
principle as deduced from these. 


It may be expected that, to comply with the instructions of 
the association at its last meeting, the committee should give 
here a course of study in which the different topics of the law 
are arranged very much as we find them in most of the law 
school catalogues now published, but with such improvements 
as the foregoing considerations and our study of the subject 
might enable us to suggest. 

Even if this were possible, it would be a delicate task from 
which the committee might well shrink. It would involve a 
criticism of the text-books now in use, or at least a selection 
among them that would certainly lead to controversy. But even 
if confined to the names of topics and leaving each teacher to 
select for himself a proper text-book on each of these, it would, 
in our opinion, be of very little service, first, because on many 
of the topics as we should arrange them there are no separate 
text-books covering the law on that subject; and, second, 
because the most important recommendation we can make is the 
abandonment of the present method of teaching the law mainly 
by distinct topics, at least during the first year of the course, 
and the substitution for it of a careful and systematic study of 
the system as a whole after the European method. We do not 
disguise from ourselves the difficulty of carrying out this recom- 
mendation with the books now at command, and before the law 
has ‘gone through the schools ’’ in Ihering’s phrase, that is, 
has been reduced by jurists and teachers to the form best adapted 
for the instruction of aclass. So far as the present books can 
be made useful in this method, we would by no means object to 
their use. Every teacher must judge for himself on this point, . 
and the convenience to him of a text-book, as well as its popu- 
larity with students who desire to find the law in the shape that 
they know will be familiar to the examiners, will doubtless be 
enough to prevent a too sudden change or a detriment to the 
interests of publishers. 

But every teacher of law who is really in earnest in his work 
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will find that he can construct for himself a far better text-book 
than any he will find at the bookseller’s. Nor will it be neces- 
sary to expend for this purpose any large part of that wearisome 
labor which now goes to the construction of a treatise for prac- 
ticing lawyers. There will be in place of this a call for active 
thought and study on his own part; but it will be in the very 
line suggested by his daily work as instructor, and of imme- 
diate benefit to himself even more than his class. Let him 
begin by constructing the briefest possible outline of the 
topic he is about to teach, embracing its relations to the 
law as a system, a careful definition of all its leading terms, 
and a statement of its principal rules, so arranged as to show 
the connection of each with the principle from which it is 
derived. As for the matter which fills the bulk of our present 
treatises, the application of these principles and rules to varying 
states of fact, and the mass of references to the cases decided, 
they will be mere surplusage; and surplusage vitiates in teach- 
ing law if it does not anywhere else! Not that cases should be 
excluded from his teaching; on the contrary, they should form 
the main authorities from which it is derived, and the class 
should be constantly referred to them and constantly trained in 
their use. If an instructor finds that he can dispense with the 
manual or outline and give his students that clear and systematic 
knowledge of a topic which they need to comprehend it by the 
use of cases alone, we have no criticism to make upon his method ; 
we only think that he will find it slower and more laborious to 
himself than the construction of a proper manual, to which will, 
of course, be added in daily work a large mass of explanation 
and complementary teaching such as if given alone would con- 
stitute a lecture. It will not be difficult for him to distinguish 
the matter that should fill these lectures from that which belongs 
in the manual. The latter should be that which every student 
or lawyer must know, without having to go to the books for it 
after it is once learned; the lecture should be intended simply to 
enlarge the student’s comprehension of the principles thus learned 
and to make him familiar with their application in actual life. 
But no effort should be made to impress this matter upon his 
memory as distinct from his understanding. 
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This mode of studying particular topics or branches of law 
presupposes, in our view, an accurate general knowledge of 
the system both in its history and in its present theory, to which 
objects at least half the course should be devoted. We believe 
that if this plan is carried out, nearly all that our present courses 
contain of what is called ‘‘ practical law ’’ will be easily mastered 
in half the time now given it, and in a more scientific form, that 
is, one better adapted to the actual needs of the practitioner, 
Thus without adding a day to the length of the present course 
(be it two years or three), that instruction in elementary law 
and in the history of our own law, which it is the first object of 
this report to recommend, will constitute a clear addition to the 
student’s acquisitions, and he will leave the law school doubly 
prepared for the actual work of the profession. 


| 


NOTES. 


DepicaTION OF THE WorLD’s Exposition. — The Congress 
of the United States, at its recent session, changed the date of dedica- 
tion of the buildings of the World’s Columbian Exposition from the 
12th to the 21st of October, 1892. 


Taxtinc THE Ocean. —The French republic has inherited from the 
evil days of the Grand Monarque the practice of taxing almost every 
thing, and especially the necessaries of life, including salt. This policy 
of taxation is so rigidly enforced that it is a penal offense in France to 
carry a bucket of ocean water to one’s dwelling without some sort of 
permit. ‘The cities of France, of a certain grade, are allowed to place 
a tax called an octroi upon provisions brought in for the consumption 
of their inhabitants, and many of these cities have their octroi with its 
stations on all the roads entering the city. In some of them the regu- 
lation is so strictly enforced that every carriage which drives out of the 
city is carefully overhauled on returning. 


A Feperat Cope or Crmmnat Procepure. — A committee of the 
American Bar Association, at its last annual meeting, made a strong 
report showing the necessity of Congress enacting a code of criminal 
procedure for the Federal courts. It seems that there are no settled 
rules of criminal procedure in those courts at the present time, but that 
the judge must determine questions relating to the organization of 
the jury by reference to the principles of the common law, to acts of 
Congress if there are any, or even to the practice in the courts of the 
particular State in which the Federal court is sitting. In respect of 
indietments, it is said not to be sufficient to charge the commission of 
the crime in the terms of the Federal statute defining the offense, but 
that it is necessary to add such allegations as were necessary at 


recommending the adoption by the association of the following resolu- 
tion: ‘‘ Resolved, That a special committee be appointed by the presi- 


1 Citing United States v. Carroll, 105 U.S. 611. 
VOL. XXVI. 48 


common law to make the offense complete.! The committee end by _ 
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dent whose duty shall be to bring to the attention of Congress the 
resolution above quoted so far as it relates to a code of procedure for 
the United States courts in criminal proceedings; and that such com. 
mittee be continued in office until Congress shall take some action ip 
the matter.’’ The committee was composed of Walter B. Hill, Robert 
D. Benedict, John W. Cary, James S. Pirtle and Thomas Dent, 


Tue American Bar Association held its fifteenth annual meeting at 
Saratoga Springs during the last week of August. There was a good 
attendance of members from all parts of the country. The president, 
Ex-Judge John F. Dillon, delivered the usual address upon the legisla 
tion of Congress and of the several States during the past year. The 
concluding portion of this excellent address, with a note giving a brief 
summary of the portion relating to statutory changes, forms the 
second article of this number of the Review. 

The Annual Address was by John Randolph Tucker of Virginia, on 
the Constitution. Mr. Tucker is known to the country at large chiefly 
through his vigorous speeches in Congress, but he is also known to the 
profession as a strong advocate in the courts, a learned lawyer, anda 
teacher of the law. He sketched the origin and growth of the British 
constitution, an edifice of centuries, in the building of which the people, 
as a body politic, had no part. They never acted in their sovereignty 
to create or to sanction it. They never acted and never had an oppor- 
tunity to act. 

The speaker then called attention to the radical difference between 
the British and American constitutional policy, in origin, in the primal 
source of political authority and in principles of action. He denounced © 
the extension of the powers and jurisdiction of the Federal government 
under the guise of the constitutional powers of taxation, the powers to 
regulate commerce and ‘‘to provide for the general welfare of the 
United States.’? He is evidently a champion of strict construction. 
He denounced paternalism in government, to the general satisfaction of 
his audience. In the words of Irving Browne, ‘‘he tossed, gored, 
trampled on and rent the detestable doctrine.’’ He stamped and 
jumped upon it and dealt it ponderous blows with his fists. This part 
of his address called forth much applause. He closed by saying: “In 
all ages our profession has furnished the trained and skilled champions 
of right and justice, of liberty andlaw. Don yourarmor. Set knightly 
lance inrest. Demagogues divide and would discard you. The schemes 
of paternalism give you only disinherison. Be itso. On our burnished 
shield is the motto: No favorites, no victims, the equal rights of each 
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man to achieve his unhelped and unhindered destiny of brave and self- 
reliant manhood. Though a disinherited knight, the American bar 
enters the lists as the champion of institutional liberty under constitu- 
tional guaranty. We boldly strike the shield of the proud templar of 
misrule and challenge his power. We will not, cannot, must not fail. 
The constitution in its integrity must be restored; political heresies 
must be exorcised, and our free institutions must be perpetuated.’’ 

Papers.— A paper was read by John W. Cary of Chicago, on ‘‘ Limit- 
ations of Legislative Power in Respect to Personal Rights and Private 
Property ;’’ and a paper by William L. Snyder, of New York, on 
“The Problem of Uniform Legislation in the United States.’? The 
former criticised at length the oleomargarine decisions and the granger 
laws and decisions affecting railroads. He contended that the legislat- 
ive or State control of railroads in this country is established only to the 
extent that the State, through its legislature or otherwise, is entitled to 
require that all railroads shall be safely and conveniently operated for 
the accommodation of the public for a reasonable compensation, and to 
make all suitable and proper regulations for this purpose. But in case 
its rules and regulations in that respect are challenged as unreasonable 
the ultimate remedy for the party aggrieved is by an appeal to the 
courts. In other words that the question of reasonableness in such 
cases is for the courts, not for the legislature, for final determination. 
When Mr. Cary’s paper is printed in the reports of the association, it 
will be regarded as a strong and learned argument in support of personal 
rights and private property as against the unwarrantable interference of 
the legislative power. But the paper was much too long to be read 
before any audience, even of lawyers. The subject not being a lively 
one, the reading should have been not more than twenty or thirty 
minutes, instead of two weary hours, at the end of which all the lawyers 
who had not departed in weariness, were ready to vote against any and 
every proposition advocated in the paper. 

The evening having been consumed by Mr. Cary’s paper, there was 
no time for the reading of Mr. Snyder’s interesting paper; so that he 
omitted the greater part of it in the reading. We shall, either in this or 
some subsequent number of the Review, recur to this paper. 

Reports. — The very excellent and interesting report of the commit- 
tee on Legal Education and Admission to the Bar, by Professor Ham- 
mond, we print elsewhere in this Review. 

The committee on International Law made an able report through its 
chairman, Mr. George H. Bates, of Delaware. The report was upon the 
resolution adopted at the last meeting of the association directing the 
committee to report whether ‘‘ any legislation by Congress is desirable 
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and practicable to give the courts of the United States jurisdiction ovey 
criminal prosecutions for acts of violence to the persons or property of 
aliens committed by citizens of the United States.’’ 

The report largely relates to a bill ‘‘ To provide for the Punishment 
of Violations of Treaty Rights of Aliens,’’ before the Senate at its last 
session. It gives a history of cases like the one in New Orleans, that 
have oveurred in this country and in foreign countries; and says that 
outrages equally shocking as that of 1891 at New Orleans have occurred 
in the past without suggesting any necessity for interferiig with the 
powers of the States to punish crime. 

We quote from the report: ‘t The argument by which the demand for 
the proposed legislation is urged is that Congress has the power to con- 
fer upon the Federal courts jurisdiction to enforce rights accruing 
under treaties upon the same principle that such jurisdiction may be 
conferred to enforce or conserve any right arising under the constitu. 
tion and laws of the United States. It is then assumed that the alien, 
under such a clause as is above quoted, possesses a treaty right to have 
punishment meted out to a criminal who has committed a crime affect- 
ing his person or property ; therefore Congress has power to secure this 
right and should do so by vesting in the Federal courts jurisdiction of 
such offense. The basis of the argument in favor of this change in the 
law is, that the Federal government has no control whatever of prose- 
cutions in the State courts, nor can it set in motion machinery by which 
alone such a criminal may be brought to justice. 

‘* Just here, it may not be amiss to observe that under our system of 
law the punishment of the criminal has come to be treated not as a sat- 
isfaction to the injured, but as an institution for the protection of 
society by the prevention of like ‘crimes by others. It is the violation 
of the peace and dignity of the State which is to be atoned for, not the 
vengeance of the injured parties to be appeased. The latter was the 
idea underlying the primitive customs and laws of barbarism; the 
former, that which came with the dawn and has expanded under the 
noonday sun of civilization. Hence it is doubtful whether there exists 
any right to have an assailant punished for the benefit of the injured 
party, whether citizen or alien; certainly there is no such treaty © 
right.’’ 

The committee seems to labor hard to find some reason for regarding 
such legislation unconstitutional. We have searched this part of their 
report in vain for anything that looks like an argument against the 
constitutionality of such legislation. ‘The following is as near to such 
an argument as anything we find: — 

‘¢ Another objection which, if not constitutional, is at least fundament- 
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al, is that this legislation violates the ancient principle of Anglo-Saxon 
liberty which may be termed the localization of crime with respect to 
trial and punishment. From the earliest times, trial by the vicinage was 
the Englishman’s birthright. It was not surrendered when the prose- 
cution was transferred from the lords paramount to the crown. The 
accused was not brought to the judges in London, but the judges went 
down to try him at his home and he was entitled to a jury of his neigh- 
bors. Our ancestors brought the same princlple over the sea. It was 
imbedded in the constitutions of the Federal Union and of every State. 
One of the complaints in the Declaration of Independence was the 
deprivation in many cases of the beneffts of trial by jury, and another, 
transportation beyond the seas to be tried for pretended offenses.’’ 

The conclusion reached by this report was that the proposed legis- 
lation is not necessary or desirable; that there are grave doubts of its 
constitutionaliiy and that in operation it would prove uncertain and 
impracticable. The committee, therefore, recommended the passage of 
a resolution to this effect. 

The report and the resolution proposed to the association for its 
adoption gave rise to an animated discussion, which was begun at an 
evening session and continued all the following morning. The report 
was severely criticised by several members upon various grounds; as, 
for instance, that the report was chiefly confined to the consideration of 
a particular bill; and that the committee’s argument that there should 
be no special legislation for the protection of aliens did not meet the 
case, because the true reason for any legislation on the subject is the 
protection of the government of the United States in respect to its 
treaty relations with other nations. 

It was quite evident from the discussion that the members were not 
prepared to vote upon the resolution proposed by the committee, and 
by a strong vote the further consideration of the subject was postponed 
to the meeting of the association next year. 

Report of Officers and Elections. —The report of the secretary, 
Edward O. Hinkley, of Baltimore, showed that there were 1,110 mem- 
bers in forty-two States. 

Frances Rawle of Philadelphia, treasurer of the association, reported 
a balance of $2,802.20 from last year. The receipts for the year, $7,737. 
Total expenses, $5,837; balance on hand $1,900. 

The executive committee reported their decision that the next meet- 
ing of the association is to be held at Milwaukee, Wisconsin, on the 
fourth Wednesday of August next. 

John Randolph Tucker of Virginia, was elected president for the en- 
suing year: and for the fifteenth time Mr. Hinkley was chosen secretary 
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and Mr. Rawle, treasurer. The association, without these active and 
earnest officers, would not know itself or be known by others. May 
they long continue. 

The annual dinner of the association was given at the Grand Union 
Hotel, on Friday evening, and it was remarked that, although many 
members had departed after the business of the association was finished, 
at the morning session, without waiting for the dinner, many others 
seemed to have appeared there for the first time. Alfred Russell, of 
Detroit, presided at the banquet, and many good things were said. 


THE JUDGMENT IN THE CASE OF THE StTaTE OF TENNESSEE ¥. Kine. — 
We have already alluded to the trial of H. Clay King, a distinguished 
lawyer of Tennessee, which took place at Memphis, for the murder of 
David K. Poston, another lawyer of very considerable standing at the 
bar of that State. King at the time was about sixty years of age. He 
had been a colonel of cavalry in the Confederate army, and is said to 
have been a good officer. He was the author of a digest long in use in 
that State known as King’s Tennessee Digest. He was a forcible and 
impassioned speaker, but was possessed of an ungovernable temper, 
which was rendered worse by his being much addicted to the use of in- 
toxicating liquor. Latterly he led a very irregular life socially, which 
led to certain litigation, in which Mr. Poston appeared as his opponent. 
A great deal of bad blood on the part of Col. King towards Poston 
grew out of the conduct of the latter in the litigation. As far as we 
know, Poston did not overstep the bounds of professional propriety in 
any degree; but we do not assume to speak with any very accurate 
knowledge on that point. We did, however, know the man personally 
in former years, and knew him to be a very honorable gentleman. 
King met Poston on the street. Poston held out his hand to King in a 
friendly way, a courtesy which the latter returned by shooting him 
through the body. It was a premeditated assassination, and a case of 
murder in the first degree without any circumstances which, under a 
proper administration of criminal justice, would reduce the sentence 
from the extreme penalty of the law. King was tried in the criminal 
court before Judge Du Bose, a very firm judge and couragous man. 
‘The trial must have been a very painful one for Judge Du Bose, but he 
is not the sort of man to shrink from the doing of his duty. King was 
convicted; a new trial was applied for, chiefly on the ground that a 
deputy sheriff in charge of the jury during the trial had committed the 
irregularity, of taking them across the river into the State of Arkansas. 
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When the appeal was heard in the Supreme Court of Tennessee, Col. 
King appeared for himself, though we believe he also had other counsel. 
He was guilty of what we must regard as an impropriety, though strictly 
within the limits of his right, in addressing the court in person on the 
questions of law raised by the motion for new trial. The court being 
convinced that no prejudice had in fact resulted from the indiscretion of 
the deputy sheriff in taking the jury across the river, affirmed the 
judgment. Then the usual pressure was brought to bear on Governor 
Buchanan either to pardon King or commute the sentence. Twenty- 
one members of Congress, some of them senators, were persuaded to 
sign a petition to that effect. Mrs. White, a niece of Col. King’s, 
wrote a letter to Mr. Cleveland, the democratic candidate for the presi- 
dency, in which she entreated him to use his influence in behalf of her 
condemned uncle. She received a sympathetic letter in reply, which 
was filed with the other documents which were presented to Governor 
Buchanan. Governor Buchanan seems to be a weak man, and this 
political influence which was brought to bear upon him — especially 
the letter of Mr. Cleveland, — evidently had an influence in inducing 
him to do what he did, — commute the sentence to imprisonment for 
life. When the news of the commutation reached Memphis there was 
such an outburst of public indignation that it required great strategy 
on the part of the sheriff to get King into the penitentiary without his 
being lynched. One of the brothers of the murdered lawyer, learning 
of the part which Mr. Cleveland had played in the movement for the 
commutation of the sentence of the murderer, wrote to Mr. Cleveland 
a protest against his action in the matter, intimating that Mr. 
Cleveland would thereby lose votes in Tennessee. Mr. Cleveland made 
a dignified and courteous reply, some portions of which are creditable 
to his heart if not to his head. The substance of it was that wherever 
he found himself successfully arraigned before the public for not resisting 
an appeal made to him under circumstances of such distress by a dis- 
tracted woman, he was prepared to retire from politics. 


CoxstituTIonAL Law: RecuiaTion oF Ramway Service — Texas 
Raitwar Commission Act UnconstituTionaL.— There has been a very 
considerable struggle in Texas over the question of the regulation of 
railway service by means of a commission. When a bill for a commis- 
sion was first brought forward in the Texas legislature, the railway 
companies opposed it with great vigor, and their counsel were permitted 
to make arguments upon the question before the full house in committee 
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of the whole,—a very desirable and proper legislative practice. We 
have heard it said that the most powerful and persuasive argument made 
against the constitutionality of the first railway commission bill was that 
delivered before a committee of one or both houses in a sort of committee 
of the whole, by Hon. Alex. G. Cochran, the general solicitor of the 
so-called Gould railway system. The arguments presented by the 
counsel of the railway companies were so persuasive as to convince a 
majority of the members of the legislature of the unconstitutionality of 
the proposed measure, and it hence failed of a passage. At a subse- 
quent session such an act was passed, and a commission was created 
thereunder. Several actions were brought in the Circuit Court of the 
United States for the western district of Texas to enjoin the commission- 
ers from the exercise of their powers under the statute. These actions 
were brought by certain trust companies, as trustees of bondholders 
of certain railway companies, their contention being that the carrying 
into operation of the provisions of the statute would operate to contfis- 
cate the earnings of the railway companies to such an extent as to im- 
pair or destroy the security of the bondholders. Mr. Circuit Judge 
McCormick (the late appointee of President Harrison) has delivered a 
decision holding the statute unconstitutional. The question will, it is 
assumed, be recontested in the Supreme Court of the United States. 
We have not at this time had an opportunity to read Judge McCormick’s 
decision. We are, however, informed that it proceeds substantially 
upon the doctrine of the Minnesota milk cases,' that the operation and 
effect of the act would be to deprive the complaining bondholders of 
their property without due process of law, that is, without an opportun- 
ity of being heard on the question of the reasonableness of the regula- 
tions intended in given cases by the commission. We have had the - 
privilege of seeing the printed argument of Hon. John F. Dillon, of New 
York, presented in favor of the bondholders. It is certainly one of the 
best models of a lawyer's argument which we have everseen. A portion 
of it is devoted to the attempt to show that the Supreme Court of the 
United States has not, in its more recent rulings, receded from the 
doctrine laid down in the Minnesota milk cases. We do not under- 
stand that the court has really receded from that doctrine, nor do we 
understand that the legal profession have ever seriously quarreled with 
the court about that doctrine. The only criticism which we have ever 
made upon it is that it was pronounced in a case where the court had 
nothing whatever before it for decision, but where every circumstance 
which the court characterizes as due process of law had in fact taken 


1 Chicago &c. R. Co. v. Minnesota, 134 U. S. 418. 
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place. We assume the doctrine of the court since the New York ele- 
yator case! to be that the legislature of a State may, proceeding by 
legislative and not necessarily by judicial methods, fix the rates of 
charges of common carriers and other persons, corporated or unincor- 
porated, engaged in employments which affect the public interest. 
This is entirely consistent with the conception of the Minnesota milk 
cases, that whenever the State legiclature undertakes to delegate the 
power to a commission, that commission must proceed judicially and 
cannot proceed ex parte, as the legislative body can. In other words, 
the legislature may exercise the power as a sovereign legislature, but it 
cannot create another sovereign legislature, called a commission, to 
exercise the power in the same way. That seems to be the position in 
which the latest decisions of the Supreme Court of the United States 
leave the question. It is true that if the property of a railway bond- 
holder or shareholder is legislated out of his pocket by a direct act of 
the legislature of a State, without giving him an opportunity of being 
heard upon the question of the reasonableness of the act, it is very cold 
comfort to tell him that the legislature could not have done it by means 
of a commission without giving him an opportunity of being heard. 
He is deprived of his property, in one sense, without due process of law, 
but not in the sense in which the expression due process of law, as it occurs 
in the fourteenth amendment, is properly interpreted; for it is beyond 
all question, as an historival deduction, that the power of parliament to 
regulate the charges of common carriers always existed and was never 
considered a deprivation of the property of the subject without due 
process of law, and that this power has been inherited by our American 
State legislatures. 


ConxFERENCE OF AMERICAN TEACHERS OF Law. — Mr. Irving Browne, 
in the Albany Law Journal, writing from personal knowledge, says: 
“One of the most interesting and significant incidents of the recent 
session of the American Bar Association at Saratoga, was the meeting 
of American teachers of law, which took place under the auspices of 
the committee on Legal Education. Prof. James B. Thayer, of Cam- 
bridge, presided, and eight or ten of leading law schools of the country 
were represented, those of the Boston University, Culumbia, Harvard, 
St. Louis and Yale among them. There was considerable discussion 
of the subject of legal education in America, and a very general desire 
for a closer association of the men engaged in the work of legal instrue- 


1 Budd v. New York, 143 U. S. 517. 
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tion was manifested. It was the unanimous sentiment of those who 
participated in the meeting, that occasional conferences of legal educa. 
tors, with the comparison of views and experiences which such confer. 
ences would elicit, might have a beneficial effect upon the cause of | 
education in this country. No formal organization was effected, but it 
was decided to send out invitations to the members of the bar associa. 
tion who are directly or indirectly concerned in the work of the law 
schools, or who hold chairs of legal instruction in colleges, to meet at 
Milwaukee in connection with the meeting of the American Bar Associa- 
tion next summer, for a conference on the state and needs of legal edu- 
cation in the country. Whether the invitation should be extended to 
law teachers who are not members of the bar association was left toa 
committee, though the sentiment of the members present generally 
favored making the invitation broad enough to include all American 
teachers of law. There should be a very general response to this 
invitation.’’ 


Tue Frrst ConFERENCE OF THE COMMISSIONERS ON UniFor™ LeEGIsLa- 
TION was held at Saratoga Springs simultaneously with the meeting of the 
American Bar Association. Seven States have appointed commission- 
ers as follows: New York, Henry R. Beekman, Irving Browne and 
William L. Snyder; Massachusetts, Edmund H. Bennett, Leonard A. 
Jones and Frederick J. Stimpson; Pennsylvania, Ovid F. Johnson, 
Charles B. Buckalew and Robert E. Monaghan ; New Jersey, G. D. W. 
Vroom and Richard Wayne Parker; Michigan, Sullivan M. Cutcheon, 
A. C. Maxwell and C. W. Casgrain; Delaware, Thomas F. Bayard, 
George Massey and Alfred P. Robinson; Georgia, P. W. Meldrim and 
Walter B. Hill. 

All these States were represented at the conference, New York and 
Massachusetts by full delegations, Pennsylvania by Messrs. Johnson 
and Monaghan, New Jersey by Mr. Parker, Michigan by Mr. Cutch- 
eon, Delaware by Mr. Robinson, and Georgia by Mr. Meldrim. The 
conference held two sessions daily. An organization was effected by 
the choice of Henry R. Beekman, of New York, as chairman, and Fred- 
erick J. Stimson, of Massachusetts, as secretary. The commissioners’ 
say that in one respect, at least, their meeting affords much ground for 
the hope that important results will in time be reached; for there was 
manifest a spirit of conciliation and a disposition to consider the mat- 
ters discussed in the light of broad views of principle and public 
policy. 

The action of the conference covered a great variety of subjects, on 
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many of which important recommendations were made. These recom- 
mendations included: Forms for notarial certificates, acknowledg- 
ment of deeds, certifying of officers outside the State in which they act, 
urging uniform statutes on the subject of the execution of deeds and 
wills, uniformity in the probate of wills, uniformity in the laws regulat- 
ing the age of consent to marriage, and in the formalities and ceremony 
of marriage and uniformity in the jurisdiction and procedure in the 
matter of divorce. 

The subject of bills and notes, including the question of the abolition 
of days of grace on commercial paper, was also discussed. Sub-com- 
mittees were appointed to draft bills to be presented to the legislatures 
of all the States, and the general committee was directed to prepare a 
full report of the proceedings of the conference, with all the measures 
recommended, to be given to the press in advance of their submission 
to the several State legislatures. 

The sub-committees were directed to report before the first day of 
October, and the conference adjourned to meet at New York City, 
November 15. 

The specific recommendations agreed upon by the commissioners are 
not to be divulged in advance of the completion of the full minutes for 
publication referred to above. 


Tae Prostem oF Untrorm LEGISLATION IN THE Unttep Stratrs.— 
From the able paper on this subject presented to the American Bar 
Association at its late meeting, by William L. Snyder, of the New York 
bar, we quote the following paragraphs, which were preliminary to the 
consideration of particular topics: 

‘‘ Uniform legislation is an ideal conception. It is the objective point 
sought by all who have given any thought to the subject of law reform. 
The effort to secure an international code is stimulated by the idea of 
uniformity and harmony in interstate and international relations. In 
the United States, the youngest and most prosperous in the family of 
nations — with its unique dual government, embracing the supremacy 
of the Federal constitution and the sovereignty of the States, the 
subject is growing in interest and importance in view of our material 
growth and development. 

‘Here, as in no other country, we have two governments clearly de- 
fined; existing concurrently, and operating simultaneously. Two dis- 
tinct systems, yet so ingeniously blended as to represent a harmonious 
whole, Sovereignties within a sovereignty. It was reserved for the 
genius of American statesmanship to conceive and carry into practical 
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operation the idea of dividing sovereignty into parts, and uniting those 
parts so as to exist without friction, in a central government, maintaip. 
ing in political unity independent sovereignties. These sovereignties 
may be created without limit, while the Union is extending its dominioy 
so as to embrace a continent. 

‘* With us, therefore, the task remains to secure legislative harmony, 
so far as may be, upon those subjects over which the various State 
legislatures retain absolute and exclusive control. To assimilate, ag 
far as possible, the body of the law, the rules of practice and mode of 
procedure in the tribunals of the various States, presents a problem 
worthy of the best thought and highest effort. 

‘* The reform must be secured by the voluntary action of the States, 

‘* The Federal government was wisely designed as a government of 
delegated powers. The constitution declares expressly that ‘the 
powers not delegated to the United States by the constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively or to 
the people.’ 

‘¢ The problem of uniform legislation, therefore, so far as relates to 
those subjects not delegated to the United States or to Congress, must 
be solved, either by the States surrendering more power, or by exer- 
cising it with uniformity in their several legislatures. 

‘* The States must either surrender their powers, so as to confer upon 
Congress exclusive authority to legislate, or they must agree among 
themselves to assimilate and render harmonious legislation on any given 
subject. 

‘¢ The surrender of power by the States is out of the question. If the 
surrender were made, the result would be to change our form of gov- 
ernment. To add to the powers of Congress must of necessity sub- ° 
tract from the powers of the States. To strengtlen the one is to weaken 
the other. The equipoise so evenly maintained by the division of 
political power, which for more than a century has secured to us an 
indestructible union of indestructible States, would thereby be de- 
stroyed. The States, the pride and glory and strength of our dual 
political system, would disappear, and a centralized Federal power 
would arise in their stead. 

‘* Ideal uniformity, secured at such a fearful cost, cannot be consid- 
ered. The sacrifice is too great, the cost too dear, even for the sake of 
securing a constitutional amendment, to authorize Congress to legislate 
exclusively on the subject of marriage and divorce. 

‘* Experience, too, has shown the difficulty of getting the States to 
agree upon further amendments to the constitution. After the adop- 
tion of the first group, none others were secured in the course of a 
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century, save the three made possible only through the prodigious 
energy of war. In view of these facts, and when it is remembered that 
the constitutton has been but once amended in the course of a hundred 
years, it seems clear that the only practical mode of securing uniform 
legislation is by voluntary action among the States. 

‘‘ Within the limits of this paper I can but indicate briefly some of the 
subjects in which harmonious action may be secured, and the mode in 
which this result may be accomplished. 

‘I believe that a degree of harmony may be attained. Iam convinced 
also, that this can be done without trenching to any considerable extent 
upon the domain of State legislation. A number of States have already 
incorporated in their laws certain provisions intended to secure uni- 
formity. I shall particularize these presently. ‘The first duty will be 
to gather these fragments of State legislation so as to incorporate them 
in an orderly manner into a symmetrical enactment. The next step 
will be to secure an extension of its provisions, so as to embrace as 
many subjects as possible, and seek to have it adopted in all the States. 

“In order to round out and complete the scheme of uniformity, an 
interstate commercial code might be adopted. 

“The law, embracing the existing scattered legislation might, in 
order to identify it, be designated the ‘‘ Uniform Statute.’’ 

‘‘ Its adoption might be secured more readily than an interstate code, 
for the reason that it will contain, in methodical order, the law as it 
now exists in a number of States. The subjects embraced will include 
deeds and written instruments affecting lands, wills, proof and inter- 
pretation of foreign wills, contesting foreign wills, descent and distri- 
bution, legitimacy, marriage and divorce. ‘ 

“The interstate code would embrace commercial paper, usury, part- 
nership, agency, factors and brokers, insurance and insolvency. 

‘“‘ When the uniform statute is prepared, it will be surprising to note 
to what extent many ofthe States have been unconsciously endeavoring 
to assimilate their laws, so as to conform to those of other States. In 
fact the work of securing uniformity has been progressing unwittingly, 
within very narrow limits, it is true, especially in many of the new 
States. 
“Take, for example, the subject of wills, deeds and written instru- 
ments affecting lands. In the younger States much of the realty is 
owned by non-residents. Eastern capitalists frequently invest in the 
rich mineral lands, and property in the prosperous and growing cities 
of the west. There are many persons owning lands in half a dozen 
States of the Union. In preparing a deed, the instrument must be 
executed in conformity with the law of the State where the land is situ- 
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ated. In preparing a will whereby to dispose of lands in various States, 
the will must, as a rule, conform to the law of every State in which the 
testator owns lands. 

‘*A man owns real estate, let us suppose, in Ohio, Montana ang 
Louisiana. He resides in New York, Connecticut or Massachusetts, 
It is not always convenient to look up the law of these various States, 
in case te owner desires to have a conveyance prepared and executed, 
It is not always possible, in hurriedly drawing a last will and testament, 
to ascertain the detail and minutia of the laws of the various States, 
with regard to the mode in which the instrument must be executed. 

‘* This fact is reeognized in many States. Their legislatures have 
sought to unify the law as far as possible to overcome the difficulty.” 

Mr. Snyder then takes up in their order the following specific sub- 
jects: Deeds and Conveyances, Wills, Descent and Distribution, the 
Law of Domicil, Law of Legitimacy, Marriage, Divorce, and an In- 
terstate Commercial Code. On each of these subjects he proposes 
a uniform statute. The most important feature of the statutes proposed 
with reference to the execution and proof of instruments is that if 
they are executed and proved in the mode prescribed by the lawof the 
State where executed they shall be deemed to be legally executed and 
proved, and shall have the same force and effect as if executed in the 
mode prescribed by the State where they are to take effect. His pro- 
vision on the subject of divorce is as follows :— 

‘¢ A judgment or decree of divorce obtained in any other State or Ter- 
ritory by a citizen of this State, shall not be valid for any purpose, unless 
obtained by personal service of the summons, or other process, upon 
the defendant in the State where the action is brought, or upon an 
authorized appearance of the defendant in this action. 

‘* A resident of this State, who shall go into another State or Terri- 
tory, for the purpose of obtaining a divorce, shall be deemed to bea 
citizen of this State within the meaning of this act.”’ 

In regard the propositions of Mr. Snyder, we would only remark 
that they are good so far as they go; but that, upon most of the sub- 
jects considered, the uniform statute should include provisions tending 


to uniformity in the laws themselves as well as uniformity in their 
effect. 


Scripture Avtnority Acainst Brokers. — Brokers 
and agents who on the sly gather commissions from both principals do 
not always escape ‘‘ unwhipped of justice;’’ but frequently the game 
of pursuit is not worth the candle, and the plunder is retained in spite 
of the victim’s wrathful protests and threats. ‘he familiar rule of law 
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applicable to controversies of this kind has received the following fresh 
and forceful exposition in a comparatively recent per curiam opinion of 
the Supreme Court of Pennsylvania: ! ‘‘ The defendant was a real estate 
broker and attempted to serve two masters. There is high authority 
for saying that this cannot be done ;? the plaintiff paid him a commis- 
sion of five thousand dollars for effecting a sale of certain real estate, in 
ignorance of the fact that he was also the broker or agent of the pur- 
chaser. When she discovered that he was acting in the dual character, 
she brought this suit in the court below to recover back the money so 
paid, and succeeded. We have no doubt of the right to recover money 
paid under such circumstances. It is against public policy and sound 
morality for a man to act as broker for both parties, unless that fact is 
fully communicated to them.’’ 


Aw apt ILLUSTRATION OF THE INFLUENCES WHICH OFTEN GOVERN 
Juries IN RENDERING THEIR VeRDIcTs is found in the following inci- 
dent narrated by Montagu Williams, Esq., in his Reminiscences: 

‘‘ It is remarkable what the personal influence of counsel will do with 
the jury, especially in the country. On one occasion I went down to 
Worcester on the Oxford circuit. They were not my sessions, but I 
was specially retained. While I was waiting for my case to come on, I 
witnessed a striking illustration of the truth of that which I have just 
said. The leader of the sessions was Mr. C., who was afterwards 
county court judge, and has since retired. These were the last ses- 
sions in the county that he would attend, for he had just been made a 
queen’s counsel For a number of years he had been a leading man in 
the county, and he was a favorite with all classes. 

“C. was defending a man for horse-stealing, and the evidence 
against the accused was of the most damning character. He had been 
seen in the immediate neighborbood of the field from which the horse 
was stolen, shortly before the theft took place; he was seen driving the 
animal from the spot; and he was further identified as the man who 
subsequently sold the beast at Wycombe fair. At the close of the 
prosecution, C. addressed the jury in something like the following 
terms: ‘Gentlemen, I have been among you for a great many years. 
Iwas born in your county, and my people were with you for two or 
three generations. You have always been friendly with me, man and 
boy, and I don’t think I have ever had an angry word with any of you. 
A change has now come over my life. Her majesty has sent for me to 


1 Cannell v. Smith, 142 Pa. St. 25, at p. 31. 2 Matt. VI. 24. 
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make me one of her own counsel.’ The jurymen sat with open 
mouths, evidently under the impression that their favorite was about to 
be summoned to Buckingham palace, Windsor castle, or some other 
royal residence, to have a tete-a-tete with the queen. Continuing, (, 
said: ‘I shall never address you again. This is the last time my voice 
will be heard in your ancient hall.’ From the display of pockethand- 
kerchiefs at this point, I am under the impression that one or two of 
the jurymen were in tears. ‘ Let us part,’ said the learned counsel, 
‘as we have always been—the best of friends ;’ and without saying 
one single word as to the merits of the case before the jury, he sat 
down. The chairman of the quarter sessions, in due discharge of his 
duty, addressed himself to the evidence, ignoring entirely the observa- 
tions that had fallen from the learned counsel for the defense. The 
jury put their heads together, and after barely a moment’s deliberation, 
turned round again. The foreman, with a peculiar shake of his head, 
said: ‘We finds for Muster C.? The chairman informed the jury 
that their verdict must be either one of ‘ guilty’ or ‘ not guilty’ 
as against the prisoner; thereupon, without waiting for their foreman, 
they all shouted out with one accord: ‘ Not guilty, sir.’ The prisoner 
was accordingly released.”’ 


DovsLe-DEALING Lawyers are properly kicked out of the profession. 
For a flagrant case in which a lawyer assumed to defend a suit while he 
was employed to prosecute for a share of the proceeds, and did prose- 
cute through another attorney, and fraudulently advised the defendant 
to settle when he knew there was a good defense, see a recent case 
reported in 60 Conn. 11. Chief Justice Andrews, in affirming a judg- 
ment of disbarment, made some trenchant comments which deserve to be 
repeated. Hesaid: ‘‘ It is hardly possible to characterize such conduct 
by an attorney at law in measured terms. That it was gross violation 
of the attorney’s oath is only a moderate statement. That it manifested 
a low condition of moral sensibility is true, and that it showed the 
appellant to be utterly wanting in the qualities which would entitle him 
to public confidence is also true. It is not enough for an attorney that 
he be honest. He must be that, and more. He must be believed to 
be honest. It is absolutely essential to the usefulness of an attorney 
that he be entitled to the confidence of the community wherein he 
practices. If he so conducts in his profession that he does not deserve 
that confidence, he is no longer an aid to the court nor a safe guide to 
his clients. A lawyer needs, indeed, to be learned. It would be well 
if he could be learned in all the learning of the schools. There is 
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pothing to which the wit of man has been turned that may not become 
the subject of his inquiries. Then, of course, he must be specially 
skilled in the books and rules of his own profession. And he must have 
prudence, and tact to use his learning, and foresight, and industry, and 
courage. But all these may exist in a moderate degree, and yet he 
may bea creditable and useful member of the profession, so long as the 
practice is to him a clean and honest function. But, possessing all these 
great faculties, if once the practice becomes to him a mere ‘ brawl for 
hire,’ or a system of legalized plunder, where craft and not conscience is 
the rule, and where falsehood and not truth is the means by which to 
gain his ends, then he has forfeited all right to be an officer in any 
court of justice, or to be numbered among the members of an honora- 
ble profession.’’ 


DeatH OF DanreEL DovGuerty. — Hon. Daniel Dougherty, widely 
known throughout the country as the ‘‘ silver-tongued orator,’’ died at 
his residence in Philadelphia on September 5th, after an illness of 
several months. He was born in Philadelphia on December 15, 1826, 
and admitted to the bar of that city in 1849. Even before that time 
while yet a student he had fully realized the importance, to the prac- 
ticing lawyer, of the much-neglected art of oratory, and had resolved to 
make himself master of it. Having taken an early interest in political 
questions he naturally availed himself of the opportunities for practic- 
ing the art, by making campaign speeches in behalf of the democratic 
party, with which, at that time, he was affiliated; and so well did he ac- 
complish his purpose that at a very early age his services were in great 
demand by the democratic managers. During the war he was a pro- 
nounced Union man and was one of the organizers of the Union League 
club. But in the Tilden campaign in 1876 he again acted with the 
democratic party and he nominated Hancock in the national demo- 
cratic convention of 1880, and Grover Cleveland, in the convention of 
1888, in behalf of the State of New York, where he at that time resided. 

Mr. Dougherty narrowly missed being agreat orator. We have heard 
him when he impressed us as being literally the ‘“ silver-tongued ora- 
tor,” a wonderfully perfect specimen of that class of orator which is 
made rather than born, a man of originally a very high order of mental 
and physical qualifications, developed and rounded out by years of 
patient, earnest study and thought. His elocution was always good, 
appropriate, pleasing and finished. He seemed to lack only that spark 
of genius as distinguished from talent, that would have made a great 
orator of one with, in other respects, less capacity and less training. 

VOL, XXVI. 49 
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His political activity seems to have been of the most patriotic char. 
acter. He was never an oflice-seeker, and, we believe, never held 
public office. 


Tue Gert-Ricu-Quick Craze OF THE BENEVOLENT Orpers, — 
Rough Notes, an ably edited exchange printed in Indianapolis ang 
devoted to the subject of insurance, both in its legal and economical 
aspects, has an article from which we subjoin an extract :— 


“ The-Get-Rich Quick Craze has received a shock by the failure of the Tron 
Hall and the attendant exposure of its seven supreme officials. It required a 
shock of this kind to bring a great many people to a condition in which they are 
willing to listen to truth and reason. Many people are in this condition just 
now, and the following will be found good reading for them. It is a synopsis 
of an address delivered by Hon. Frank P. Bennett, a member of the Massachu- 
setts House of Representatives, who has made the question a study, on the 
‘Endowment Craze in Massachusetts.’ Mr. Bennett spoke before the Ameri- 
can Economic Association, at Chatauqua, N. Y., and his words were listened to 
with marked attention, in view of the recent disclosures at Indianapolis. His 
address was a severe arraignment of the ‘ get-rich-quick ’ orders, with special 
reference to the ‘bond investment’ and other schemes which have flooded 
New England.”’ 


Then follows a considerable extract from the address of Mr. Bennett, 


from which we clip the two concluding paragraphs, as follows :— 


“The objections which have been stated respecting some of these Massachu- 
setts assessment endowment corporations apply equally well to all of the others. 
To be sure the ‘ Order of the Solid Rock’ had but 1,651 members, according to 
its last annual statement, and the.‘ Order of the World ’ but 4,561, and the * Order 
of Safety’ but 611 (therein lies the safety of those who have stayed out): but 
the advertised methods of all, whether their terms be one year, or five years, or 
seven years, have been modeled after the same plan. The corporation consists 
of seven persons, popularly or unpopularly known as ‘ supremes,’ with no rep- 
resentation as a rule from the subordinate lodges. Among the incorporators 
was generally a well-salaried chaplain, and there was a curious admixture of 
religious pretense in many of their proceedings, which can neither be pleasant 
nor profitable to describe at this time. In the corporations which have already 
failed there has also been a record of thievery and mismanagement, which cer- 
tainly illustrates the unwisdom of a system that intrusts such large sums of 
money to a body of seven men who are not responsible in any way to the cer- 
tificate-holders. 

“In some of the public meetings of the associations a supreme humorist 
seems also to have been employed; but this office must be considered ephemeral 
and unimportant, since we nowhere learn that a supreme humorist has been 
admitted to any large participation in the profits of the endowment societies as 
the supreme chaplain. In the ‘Order of the Golden Lion,’ one of the officers 
who appeared before Justice Allen, of the Supreme Court, was asked what posi- 
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tion he held, and answered that he was the supreme chaplain and that his duty 
was to open the supreme session with prayer. He further stated that his 
previous occupation had been that of a clerk in a grocery store at $15 per week, 
put that his salary as chaplain was $7,500 per annum. As the supreme session 
of the Golden Lion was held but once in two years the cost to the members for 
this supreme chaplain was $15,000 a prayer. In the ‘ Friendly Aid Society,’ 
which began business in June, 1890, the old officers discovered a method of 
enriching themselves by the process of selling out the corporation, resigning 
and allowing the purchasing members to be elected in their places. The old 
officers received over $27,000 cash for this transaction, and the new officials 
managed in thirteen weeks of the existence of the corporation, after they had 
gained control, to secure to themselves $36,200 in compensation. When a re- 
ceiver was appointed, the books and accounts were in a sadly confused condi- 
tion, almost impossible of being satisfactorily adjusted. In the ‘ Golden Lion,’ 
whose chaplain’s salary has already been alluded to, the expenses, which largely 
went to the officerns in salaries, were $120,000 in eleven months,”’ 


Tue Vauipity or Store-Orper Lecistation— The Albany Law 
Journal (in the hands of a receiver), in one of its characteristically 
light and feathery editorials, waxing merry at our expense, calls us 
the Great Corporation Killer, and points out the fallacy of the reason- 
ing by which we conclude that a rule of constitutional interpretation 
which will justify legislation regulating contracts between insurers and 


insured, will justify legislation putting an end to the store-order and 
other like swindles practiced by employers upon their employes. The 
learned editor points out that the ground of legislative interference with 
contracts of insurance is that insurance is always carried on by cor- 
porations which the State creates and which it therefore may reason- 
ably regulate. This argument would be cogent if it were not for the 
lack of two premises. The first is that the insurance legislation spoken 
of is directed against all contracts of insurance without reference to 
the question whether the insurance company is incorporated or unin- 
corporated. It is simply the regulation of the business of insurance. 
The second is, that the store-order legislation is, in every case with 
which we are acquainted, directed against corporations, and may, with 
much greater propriety than legislation regulating insurance, be re- 
garded as a reasonable regulation of incorporations enjoying special 
privileges granted by the State. 
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NOTES OF RECENT DECISIONS. 


Exections: StampinG BALLots UNDER THE Inp1ANa StTaTuTE.— There. 
cent election law of Indiana,! provides that the voter shall ‘* indicate the 
candidates for whom he desires to vote by stamping the square imme. 
diately preceding their names,’’ or, in case he desires to vote for all the 
candidates of a party, ‘‘he may place the stamp on the square 
preceding the title under which the candidates of such party” are 
printed. It was held that this provision is mandatory; the stamp. 
ing of the square being the only method prescribed, by which the 
voter can indicate his choice.? The court, however, take the view 
that simple irregularities in the conduct of the officers of elections may 
be disregarded, such as writing the indorsement prescribed by the 
statute upon the wrong part of the sheet. 


Exections: AusTRALIAN BaLtot System— Errors 1n oF 
Tickets — WHEN not MateriaL.—A statute of Colorado® provides in 
substance that, whenever it shall appear, by affidavit of a candidate or 
his agent, that an error or omission has occurred in the publication of 
the names or descriptions of candidates for office, or in the printing of 
the sample or official ballots, the district court may correct such error. 
It also provides that the county clerk, city clerk, or town clerk, as the 
case may be, may, on his own motion, correct without delay, any error 
in ballots which may be discovered, and be corrected without the inter- 
fering with the timely distribution of the ballots. By other sections it 
is provided that the name of every candidate, whose name has been 
properly certified, shall be on one and the same ballot; that sample 
ballots shall be in the county clerk’s possession seven days before elec- 
tion, subject to inspection, and the official ballots four days before 
election. It is also provided for the posting of sample ballots. The 
Supreme Court of Colorado hold in a recent decision,‘ that where a 
candidate has omitted to make objection to an error in a ballot prior to 
election, he will not be entitled, after election, to base a contest on such 


1 Ind. Act. March 6, 1889, Sec. 45. 3 Laws Colo. 1891, p. 143, Sec. 20. 
2 Parvin v. Wimberg, 30 N. E. Rep. 4 Allen v. Glynn, 29 Pac. Rep. 670. 
790. 
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error. The court hold that where the provisions of such statutes are— 
mandatory, in the sense that they place a duty upon those who come 
within their terms, they should not be invalidated because of every 
departure, on the part of public officers, from their terms.' The court 
further say :— 


We do not feel at liberty to place a narrow construction upon this act. To 
overthrow the expressed will of a large number of voters for no fault of theirs, 
us weare asked to do, would be to defeat the purpose of all election laws, which 
{s to obtain a full and fair expression of the wishes of the voters.” 


Helm J., dissented. 


Fatse Pretenses: Bank Orricer Inpucinc To LEND Money 
10 Bank Bank Be IxsoLvent.—In Commonwealth v. 
Schwartz,? decided by the Court of Appeals of Kentucky in March last, 
it appeared that a banker, who had collected money and had some in 
his possession, induced his customer, to whom such money belonged, to 
loan it to the bank, by falsely representing to the customer that the 
bank was insolvent, when he, the banker, knew or was chargeable with 
knowledge that it was insolvent. It was held that the banker was liable 
to an indictment under a statute providing that, ‘‘ if any person, by a 
false pretense, statement or token, with intent to commit a fraud, obtain 
from another money, property, or other thing which may be the subject 
of larceny,’’ etc. , ‘‘ he shall be confined in the penitentiary,’’ etc. It 
is perceived that the statute is essentially similar to the statutes of other 
States on the subject of false pretenses, all of which have been mod- 
deled upon the English statute of George II.4 And it is believed that 
this decision, which turns the mere expression of an opinion into a felony, 
gocs much further than other decisions on the subject, and is untena- 
ble. Whether a bank is solvent or insolvent is very largely a matter 
of opinion depending upon contingencies, which may or may not arise 
inthe future. Every bank is insolvent in the sense of not being able to 
liquidate in a day, if all its customers should demand liquidation upon 
any given day. The Bank of Venice, at the time when Bonaparte took 
possession of it, had been honeycombed with insolvency for many years, 
and had been doing business on the strength of its ancient reputation 
alone. 


' Citing Bowers v. Smith (Mo.), 17 3 18S. W. Rep. 775. 

8. W. Rep. 761. * 30 Geo. IL, c. 24, Sec. 1. 
? Citing Kellogg v. Hickman, 12 

Colo. 256; 21 Pac. Rep. 325. 
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ConstitvTionaAL Law: FourTEENtH AMENDMENT — Power or tH 
LecisLature TO Fix tae Maxium Limit or tHe Cuarces or 
WAREHOUSEMEN — Re-AFFIRMATION OF THE DocTRINE OF THE GranceR 
Cases. —In the July-August number of this publication, we com. 
mented upon the remarkable opinion of the Supreme Court of the 
United States in the Michigan railway tariff case’ as showing that the 
court had partly receded from its position in the Minnesota milk cases, 
and as being a re-aflirmation of the doctrine that State legislatures have 
the power to fix maximum rates of railroad passenger fare, though this 
concession of the existence of such legislative power is coupled with the 
qualification that courts can interfere to protect railroads from unrea- 
sonable rates. On the same day on which that decision was rendered 
(February 29, 1892) the court, three judges dissenting,* delivered its 
opinion in Budd y. New York, which was heard, together with two 
other cases, all of which were writs of error to certain courts of the 
State of New York, in which it re-affirmed, in the broadest manner, the 
doctrine of the Granger cases,‘ that the power to fix the maximum 
charges of a natural person or corporation, engaged in an employment 
which is affected with the public interest, resides in the legislature of 
the States, and that, in case of the abuse of this power, the only remedy 
shall be found in an appeal to the people, through the ballot box. In 
short a majority of the court — its opinion being written by Mr. Justice 
Blatchford — had adopted the substance of the opinion of the New 
York Court of Appeals, from whose judgment the writ of error in the 
first of the three cases was prosecuted,° and re-aflirmed the conclusions 
stated in that opinion as sound and just. The dissenting judges took the 
view of the dissenting judges in the Granger cases. The dissenting opin- 
ion is written by Mr. Justice Brewer, who, it is recalled, wrote the opinion 
of the court in the Michigan railway tariff case, commented upon in our 
last number.® His opinion is more rhetorical than judicial, and, like 
some of his associates, and many of his predecessors, he is evidently 
laboring under the hallucination that he is a legislator instead of being 
merely ajudge. He indulges in such sentences as this: ‘‘ The paternal 
theory of government is to me odious.’’ What if it is? He was not 
put there to decide constitutional questions according to his whims, or 
according to what was or was not odious to him personally. 

The remarkable thing about this decision, when read in connection 


1 Chicago, &c. R. Co. v. Wellman, 4 Munne. Ill, 94 U. S. 118, and 
143 U. S. 339. other cases following it. 
2 Brewer, Field and Brown, JJ. 5 People v. Budd, 117N, Y. 1. 
3 143 U.S. 517. 6 26 Am. Law Rev. 630. 
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with the decision above commented upon, in the Michigan tariff case, 
js that these decisions, although delivered at the same time, are directly 
and explicitly contradictory to each other, so much so as to excite the 
inquiry whether all the opinions of that court are really opinions of the 
court, or whether some of them are merely opinions of a particular 
judge. The New York elevator case, in approving the opinion of the 
New York Court of Appeals, and in re-affirming the doctrine of the 
Granger cases, declares explicitly that this is a legislative question, and 
that the only corrective is through the ballot box. Mr. Justice Blatch- 
ford does, however, add this observation: ‘‘ In the cases before us, the 
records do not show that the charges fixed by the statute are unreason- 
able, or that property has been taken without due process of law, or 
that there has been any denial of the equal protection of the laws; even 
if under any circumstances we could determine that the maximum rate 
fixed by the legislature was unreasonable.’’ But in the Michigan rail- 
way tariff case the court did, all the judges concurring in the opinion, 
so far.as the report shows, deliberately proceed to examine, upon evi- 
dence, the question whether the maximum rate fixed by the legislature of 
Michigan was reasonable, and the conclusion of the court was deliber- 
ately announced in the following sentence: ‘‘ The legislature has 
power to fix rates, and the extent of judicial interference is protection 
against unreasonable rates.’’ Which means that the Federal judicial 
courts have power to revise acts of the legislature of a so-called 
sovereign State, upon such evidence as may be submitted to it by the 
parties to a lawsuit, with the view of determining whether the act in 
question is reasonable or unreasonable; and that is exactly what the 
court did in the case referred to. This places the legislation of 
the States upon exactly the same plane as the ordinances of a munic‘pal 
corporation, or the by-law of a private corporation; it is subject to be 
set aside by the judicial courts when found to be unreasonable, — and 
such courts may even hear evidence for the purpose of determining that 
question. This justifies the conclusion that the legislation of the States 
has sunk, in the estimation of the judges of the Supreme Court of 
the United States, to the level of the by-laws and regulations of 
railroad companies. The circumstance that the court decided 
the question in favor of the State, in the Michigan railway tariff 
case, cuts no figure, one way or the other. The usurpation consists in 
the fact that the court assumed to decide it at all. If the court had 
jurisdiction to decide it, then, if upon the evidence submitted, it had 
appeared to the court that the regulation was unreasonable, it must 
have decided it against the State. It thus appears that if the interpret- 
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ation placed by the supreme Federal tribunal upon the fourteenth 
amendment is correct, the Federal tribunals have a superintending juris. 
diction over State legislation on the question of reasonableness or 
unreasonableness; because the principle is capable of indefinite 
expansion. 

Another remarkable feature about the New York elevator cases con- 
sists in the manner in which Mr. Justice Blatchford assumes to explain 
the decision of the court in the Minnesota milk case : !— 


In that case, the legislature of Minnesota had passed an act which estab. 
lished a railroad and warehouse commission, and the Supreme Court of that 
State had interpreted the act as providing that the rates of charges for the 
transportation of property by railroads, recommended and published by the 
commission, should be final and conclusive as to what were equal and reason- 
able charges, and that there could be no judicial inquiry as to the reasonable- 
ness of such rates. A railroad company, in answer to an application fora 
mandamus, contended that such rates in regard to it were unreasonable, and, 
as it was not allowed by the State court to put in testimony in support of its 
answer, on the question of the reasonableness of such rates, this court held 
that the statute was in conflict with the constitution of the United States, as 
depriving the company of its property without due process of law, and depriy- 
ing it of the equal protection of the laws. That was a very different case from 
one under the statute of New York in question here, for in this instance the 
rate of charges is fixed directly by the legislature.2 What was said in the 
opinion of the court in 134 U. S., had reference only to the case then before the 
court, and to charges fixed by a commission appointed under an act of the legis- 
lature, under a constitution of the State which provided that all corporations, 
being common carriers, should be bound to carry ‘ on equal and reasonable 
terms,’’ and undera statute which provided that all charges made by a com- 
mon carrier for the transportation of passengers or property shou!d be “ equal 
and reasonable.’?’ What was saidin the opinion in 134 U. S., as to the ques- 
tion of the reasonableness of the rate of charge being one for judicial investi- 


gation, had noreference to a case where the rates are prescribed directly by 
the legislature. 


The above is a very specious statement of what was decided in the 
Minnesota milk case. It contains the implication that the railroad 
companies in that case were denied a hearing on the question of the 

. reasonableness or unreasonableness of the schedule of charges which 
they were enforcing, and upon the question what modification of such 

charges would be reasonable or unreasonable. There is not a line in 

the report of that case, from beginning to end, — and the facts were 
stated and the opinion delivered by Mr. Justice Blatchford himself — 


1 Chicago &c. R. Co. v. Minnesota, 2 See Spencer v. Merchant, 125U. S. 
184 U.S. 418. 345, 356. 
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which goes to show that the railroad companies were denied such a hear- 
ing before the railway commission, but the report shows the contrary. 
They were denied such a hearing before the Supreme Court of Minnesota, 
but that hearing, though demanded by them was not demanded upon the 
ground that they had not been fully heard on the question by the 
railway commission. There is no complaint in the statement of 
that case, from beginning to end, either in the return of the Chicago & 
Alton Railway Company to the alternative writ awarded by the Su- 
preme Court of Minnesota, or otherwise, that they had not been allowed 
a fair opportunity to be heard on this question before the railway com- 
mission; nor is there a line in the report of that case to show that the 
commission did not hear all that they had to offer, and did not act 
judicially, and exercise its powers upon a reasonable notice and a full 
hearing. The Supreme Court of the United States, upon the record, 
stands convicted of insulting the Supreme Court of Minnesota, by 
reversing its decision in a case where no Federal right, according to 
the statements of the reversing court, had been violated, and secondly, 
where no jurisdiction existed in that court to reverse. They simply 
reversed because the statute, as construed in the language of the Su- 
preme Court of Minnesota, was deemed by the Supreme Court of the 
United States to be an invasion of rights secured by the fourteenth 
amendment. We have said before, and we say again, that the court 
had no more power, in the case before them, to pass upon the question 
of the constitutionality of the statute, where no party stood before 
them who had been deprived of any right under the constitution of the 
United States, than they would have had to issue a precept command- 
ing the secretary of the State of Minnesota to submit the statute to them, 
to the end that they might determine whether or no it was valid. It 
was a judicial usurpation, pure and simple. That the railroad com- 
panies had full notice is shown by the following quotation from the 
statement of the case, made by Mr. Justice Blatchford: ‘* A statement 
of the complaint thus made was forwarded by the commission, on the 
29th of June, 1887, to the railway company, and it was called upon by 
the commission, on the 6th of July, 1887, to satisfy the complaint, or 
answer it in writing, at the office of the commission in St. Paul, on the 
13th of July, 1887.’’! Then follows a quotation from a letter addressed 
by the assistant general manager of the Chicago & Northwestern Rail- 
way Company to the secretary of the commission. Then the statement 
of the case by Mr. Justice Blatchford goes on to say: ‘‘ On the 13th of 
July, 1887 [the day fixed in the notice for the hearing], at the office of 


1 134 U. S. 436. 
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the commission, in St. Paul, the company appeared, by J. A. Chand. 
ler, its duly authorized attorney, and the boards of trade union by its 
attorney, and the commission proceeded to investigate the complaint, 
An investigation of the rates charged by the company for its services 
in transporting milk from Owatonna, Faribault, Dundas, Northfield and 
Farmington, to St. Paul and Minneapolis, was made by the commission, 
and it found,’’ ete. That the Federal Supreme Court, in deciding the case 
in the extraordinary manner in which it did — with nothing before it to 
decide — were firing away at the statute, and not passing upon the sub- 
stantial rights of the parties to the litigation, appears from the following 
language, in the opinion of the court: ‘‘ No hearing is provided for; 
no summons or notice to the company before the commission has found 
what it is to find, and declared what it is to declare; no opportunity 
provided for the company to introduce witnesses before the commis- 
sion; in fact, nothing which has the semblance of due process of law; 
and although, in the present case, it appears that, prior to the decision 
of the commission, the company appeared before it by its agent, and 
the commission investigated the rates charged by the company for 
transporting milk, — yet it does not appear what the character of the 
investigation was, or how the result was arrived at.’’ The court 
smothered the consideration that it was for the complaining railway 
company to make it appear what that investigation was, and how the 
result was arrived at, in such a manner as to show that it had been in 
some manner deprived of the right to a full and fair hearing. If the 
railway commission had proceeded without notice, or, having given 
notice, had proceeded without a hearing, and had refused the railway 
company the privilege of presenting evidence, —no lawyer will deny 
that its right would have been’ violated under the fourteenth amend- 
ment of the constitution of the United States; for no lawyer will deny 
that a mere ministerial board could not exercise the power of sovereign 
legislation, and that where it proceeds to dispose of substantial rights, 
it must proceed judicially, upon notice, or upon a hearing, or an 
opportunity to be heard. 

These observations concerning the Minnesota milk decisions entirely 
distinguish that case from another case decided on the same day, in 
which the Minnesota railway and warehouse commission had proceeded, 
without notice, and without a hearing, to fix the rate of charges of the 
Minneapolis Eastern Railway Company for switching cars in the city of 
Minneapolis. In that case Mr. Justice Blatchford also wrote the 
opinion of the court, and in that opinion he uses the following language: 
‘‘The commission states that it made such finding after due and care- 
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ful inquiry and consideration: but it does not appear that the Minne- 
apolis Eastern Railway Company had any prior notice of any hearing at 
which such finding was made, or any opportunity of being heard in 
regard thereto; while it does appear that it asked leave of the court to 
make proof of the matters so set up in its return, that its request was 
denied, and that it excepted to such denial; and it further appears, by 
its return, that it claimed that the rate of one dollar per car wou'd be 
so unfair, unequal, unjust and unreasonable as to take its property 
against its will, without due process of law.’’! This statement of what 
the commission had done in that case, seems to justify the conclusion of 
the court. For it would be intolerable in the legislature of a State to 
empower a mere ininisterial board to confiscate private property, under 
the pretense of exercising a legislative power by delegation. The leg- 
islature itself, being a sovereign body, can regulate the charges of 
persons or corporations engaged in employment affected with the public 
interest ; but when it undertakes to delegate this power to inferior bodies, 
beyond all question, those bodies cannot act judicially. 


Law: Triats —Ricut to a Pusric Triat. — In 
People v. Murray,? the Supreme Court of Michigan hold that where, 
in a trial for murder, the court directs the bailiff to exclude all persons 
from the court room except respectable citizens, the constitutional right 
to a public trial is violated. Nor did the fact that it was possible to 
effect an entrance into the court room through the clerk’s office, or 
other private passages, cure the error. It is believed that this opinion 
is untenable, and that it ought to be relegated to the class of technical 
decisions which are producing the outbursts of lynch law which so dis- 
grace our country. It ought, at least, to appear that the accused 
sustained some prejudice in consequence of the exclusion of the rabble 
from the court room, —at least that his friends, or those who might 
have rendered him assistance in his defense, were excluded. In a case 
in California it appeared that, during the progress ofa trial for an 
assault with intent to commit murder, the court made an order direct- 
ing that the lobby outside of the court room should be cleared of 
spectators, and that no person except officers of the court, reporters of 
the public press, friends of the defendant, and persons necessary for 
her to have on the trial, should be allowed to remain; but that no order. 
was made requiring the doors to be closed, and the friends of the de- 


1 Minneapolis Railway Co. v. Minn., 2 50 N. W. Rep. 995. 
134 U. S. 467, 482. 
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fendant and the newspaper reporters were permitted to come and go at 
will. The order of the court was made on behalf of the defendant, ag 
well as to preserve order, because the attendance and conduct of 
large crowd in the court room tended to excite the defendant, It 


was held that the defendant’s constitutional right to a public trial had 
not been violated.! 


ConstitutionaL Law: or Inpictmeyt 


TO InrormM THE AccusED OF Wuat He Must Be Preparep To Meer, — 
In State v. Terry,? the Supreme Court of Missouri were ‘‘ all broken 
up,’’ upon the constitutionality of the statute of that State, which enacts 
that ‘‘ it shall be deemed and held a sufficient description of the offense 
to charge that the accused did on, etc. —, unlawfully and feloniously 
obtain, or attempt to obtain (as the case may be), from A. B. (here 
insert the name of the person defrauded), his or her money or property, 
by means and by use of a cheat or fraud, or false pretense, or confidence 
game, or false and bogus check or instrument, or coin or metal, as the 
case may be, contrary to the form of the statute, etc.’’ A majority of 
the court, hold that the statute violates that clause of the constitution 


of Missouri, which declares that ‘‘ in criminal prosecution, the accused 


shall have the right * * * to demand the nature and cause of the 


accusations,’’ in that it does not require a sufficient description of the 
money or property obtained, etc., or of the means used to obtain it. 
There is hardly a doubt that the majority of the court are technically 
right, and practically wrong. The great difficulty is in adapting language 
to the purpose of describing the tricks and devices which gamblers and 
confidence men employ to fleece money out of their victims; and the 
statute was enacted to meet this difficulty. It is remembered that it 
was enacted in consequence of a species of confidence game practiced 
upon unsuspecting farmers in St. Louis by a class of criminals called 
‘*horse sharks,’’ against whom prosecutions were attempted, which 
failed because of the insufficiency of the indictment in describing the 
means employed to defraud their victims out of their money. 


Contracts: VaLipiry —Pusiic Poticy — Restramst or Trape— 
‘¢Trust’’? AGREEMENTS.— The authors of the so-called commercial 
trusts are gradually discovering that, if they chance to fall out among 


1 People v. Kerrigan, 73 Cal. 222; 
8. c. 14 Pac. Rep. 849. 
2198S. W. Rep. 206. 


> Rev. St. Mo. 1889, Sec. 3826. 


4 Black and Thomas and MacFar- 
lane, JJ., dissenting. 
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themselves, they will have to furnish their own machinery of justice, for 
the State will not furnish it for them. In the recent case of Texas 
Standard Cotton Oil Co. v. Adoue,! it appears that plaintiffs, represent- 
ing four cotton seed mills, and defendants, representing a large number 
of like mills, all independent dealers in cotton seed, and manufacturers 
of products therefrom, entered into a contract which provided that 
plaintiffs, in consideration of ‘‘ covenants ’’ therein, should deliver to 
defendants the entire yield of their mills, and defendants guaranteed 
plaintiffs a certain profit per ton. The prices to be paid for seed cotton 
were established, and were to be changed only by ‘‘ mutual agreement 
of the parties.’ Defendants were authorized to establish from time to 
time ‘‘ the minimum prices at which all meal cake and lint produced at 
plaintiffs’ mills shall be sold,’’ and that plaintiffs ‘* shall not purchase 
any seed, or ship any from ’’ a certain place, and a specified proportion of 
seed shipped from certain other places to be ‘‘ subject to be bought by ”” 
defendants. It was held, in an action to recover the net profits under 
the guaranty, that the contract was void, as being in restraint of trade, 
and plaintiffs could not recover. 


CorporaTions: ForeiGn Corporations — VALIDITY OF FRANCHISE 
Taxes. —In Horn Silver Mining Co. v. New York,? the Supreme Court 
of the United States, re-affirming many of its previous holdings, uphold 
the power of a State to impose any tax which it may see fit upon foreign 
corporations doing business within its limits, and consequently a tax, 
proportioned to the total amount of its capital stock, without regard to 
what part thereof is employed within the State or the amount or kind of 
business done there. Such a tax is regarded as purely a franchise tax, 
and can not, even as applied to a corporation engaged in bringing the 
products of other States into it, and exposing them for sale in that State, 
be considered a tax upon interstate commerce. The court refers to 
the qualification that a State cannot exclude from its limits a corpora- 
tion engaged in interstate or foreign commerce, which qualification is 
said to have been established by the decision of the court in Pennsyl- 
vania Telegraph Co. v. Western Union Telegraph Co.* The court also 
refers to a qualification of the doctrine made in an opinion of Mr. 
Justice Bradley at circuit, that ‘‘ if Congress should employ a corpora- 
tion of ship builders to construct a man of war, they would have the 
right to purchase the necessary timber and iron in any State of the 


1 19S. W. Rep. 274. $96 U.S. 1, 12. 
2 143 U. S. 305. 
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Union,’’! which means that a State cannot exclude from its limits 
foreign corporation which has become an agency of the United States.? 
Then the court proceed to reason that ‘‘ having the absolute power of 
excluding the foreign corporation, the State may, of course, impose 
such conditions upon permitting the corporation to do business within 
its limits as it may judge expedient, and it may make the grant or 
privilege dependent upon the payment of a specific license tax, or a sum 
proportioned to the amount of its capital. Mr. Justice Field, who gave 
the opinion of the court, added: — 


No individual member of the corporation, or the corporation itself, can call 
in question the validity of any exaction which the State may require for the 
grant of its privileges. It does not lie in any foreign corporation to complain 
that it is subjected to the same law with the domestic corporation. The 
counsel for the appellant objects that the statute of New York is to be treated 
as a tax law, and not as a license to the corporation for permission to do busi- 
ness in the State. Conceding such to be the case, we do not perceive how it 
in any respect affects the validity of the tax. However it may be regarded, it 
is the condition upon which a foreign corporation can do business in the State, 
and in doing such business it puts itself under the law of the State, however 
that may be characterized. 


A subsequent clause of the opinion points out another limitation of 


this principle, which is, that the corporation must do business within 
the State imposing the restriction upon it, as @ corporation. In the 
particular case, which the court found to be one of hardship, the referee 
before whom the cause was tried had found, from a number of eviden- 
tiary facts, that the corporation was engaged in the business of manu- 
facturing in New York as a corporation and the Supreme Court of the 
United States regarded this finding as conclusive especially as it had 
been confirmed in the State courts. The court took a further distine- 
tion in the particular case which is important. The learned justice 
said: — 


The extent of the tax is a matter purely of State regulation, and any inter- 
ference with it is beyond the jurisdiction of this court. The objection that it 
operates as a direct interference with interstate commerce we do not think 
tenable. The tax is not levied upon articles imported, nor is there any impedi- 
ment to their importation. The products of the mine can be brought into the 
State, and sold there without taxation, and they can be exhibited there for sale 
in any office or building obtained for that purpose; the tax is levied only upon 
the franchise or business of the company. 


1 Stockton v. Railroad Co., 32 Fed. 2 See also Mining Co. v. Pennsyl- 
Rep. 914. vania, 125 U. S. 181, 186; 8. ¢ 8 
Supreme Ct. Rep. 737. 
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The decision seems to rest upon very clear grounds and to draw a 
well understood distinction between the act of a corporation in exercis- 
ing a franchise within a State and the mere performance of such com- 
mercial acts within that State as any individual might do, who resided 
in some other State. For instance, if a grain elevator company in 
Chicago should send wheat to New York to be there sold, that would be 
interstate commerce with which the legislature of New York could not 
interfere, and it would not be an exercise of any corporate franchise 
within the State of New York, since the act could be equally done by 
an individual domiciled in the State of Illinois. There may be cases 
where difficulty will arise in carrying out this distinction, but most cases 
will furnish a plain line of demarcation between mere commercial or 
business acts and corporate acts. 

Upon this question a recent decision of the New York Court of 
Appeals rendered in the case of People v. Wemple?! is a valuable con- 
tribution. The court hold that a corporation organized in New Jersey 
which has its principal office in New Jersey, but which has also an office 
in New York and which manufactures and sells goods in New York, is 
doing business in New York within the meaning of the corporation tax 
laws of New York. ‘The court also hold that the statute of New York 
imposing a tax on foreign corporations doing business within that State, 
based on the amount of capital used by such a corporation in that State 
is not a regulation of interstate commerce; and of this there is no 
doubt, because that conclusion was clearly foreshadowed by the lan- 
guage of the decision of the Supreme Court of the United States in the 
case first referred to in this note. It is to be observed that the statute 
now under consideration is not the same statute as the one which was 
under consideration in the case in the Supreme Court of the United 
States, but that it is a later and juster act, which gauges the tax, not by 
the entire capital of the foreign corporation, but by the capital which 
it employs in the State imposing the tax. 


Corporations: ForreiGn CorPorations — JURISDICTION OF UNITED 
Stares Courts — ‘‘ Innasitant.’’ —In Gilbert v. New Zealand Insur- 
ance Company,? Mr. District Judge Deady holds that a foreign 
corporation may be an inhabitant of a district or county, other than 
the district or county within which it has been organized, within the 
meaning and purpose of the word ‘‘inhabitant,’’ as used in section 1 
of the judicial act. In the particular case, the learned judge held that 


16 New York Law Journal, 1488. 2 49 Fed. Rep. 884. 
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an insurance company organized under the laws of New Zealand, ep. 
gaged in the insurance business in Oregon, under the laws thereof, jg 
an inhabitant of the State of Oregon, and hence of the Federal judiciary 
district composed of the State of Oregon, within the meaning of sec. 
tion 1 of the judiciary act, so as to render it liable to be sued therein 
in the circuit court of the United States. The same learned judge 
had, in a previous case,’ ruled the same proposition in the same way; 
but states that his conclusion is confirmed by a recent opinion delivered 
by Mr. Justice Harlan.? Other Federal judges at circuit have ruled 
otherwise. The learned judge also ruled that where an insurance 
company complies with the law of the particular State prescribing the 
conditions upon which such companies may do business therein, whereby 
it duly authorizes a competent person to accept service of process in 
any proceeding therein, in any court of the United States therein, —it 
thereby waives any privilege which it may have of not being sued within 
that territorial jurisdiction.‘ 


Corporations: Uttra Vires—Purcnase OF MACHINERY BY THE 
ManaGer or A Mitirse Company. —We doubt whether the profession 
will agree with the decision of the Supreme Court of Colorado in 
Victoria Gold Mining Co. vy. Fraser,5 where the propositions ruled, 
according to the syllabus, are as follows: — 


1. The general manager of a milling company has no power, by virtue of his 
office, to bind the company by contracts for the purchase of machinery. 

2. In an action against a milling company for the price of machinery sold 
on the order of defendant’s general manager, plaintiff cannot recover unless 
he shows either that the manager had authority to bind defendant by the pur- 
chase or that defendant ratified it. 

8. In such case it was error to refuse to charge that, where a person deals 
with a corporation through one of its members, he does so at his peril, and it 
is his duty to see that the person with whom he transacts his business is actu- 
ally such agent, and that what he did was within the scope of /his authority. 


No authorities are cited in the opinion. 
What amounts to a revocation or an estoppel, on the part of a corpo- 


1 Miller v. Mining Co., 45 Fed. Co., 40 Fed. Rep. 1; Purcell v. Mort- 
Rep. 347. gage Co., 42 Fed. Rep. 465. 
2 U.S. v. Railway Company, 49 Fed. 4 Citing to this point Ex parte 
Rep. 297. Schollenberger, 96 U. S. 877; Rail- 
8 Hohorst v. Packet Co., 88 Fed. way v. McBride, 141 U. S. 130. 
Rep. 273; Booth v. Manufacturing 5 29 Pac. Rep. 667. 
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ration, to set up the defense of ul'ra vires, is found in a case where the 
corporation appropriates and uses the property purchased by an officer 
who has no authority to make the purchase, in which case it is estop- 
ped from setting up this defense.' 


DamaGes: In Actions ror Persona InxJuries.— The manner iu 
which judges deal with the subject of assessing damages in actions for 
personal injuries, where they are obliged to give a round sum, is illus- 
trated by several decisions in admiralty, of which a recent one has 
fallen under our eye.? This case was heard in the United States dis- 
trict court for the district of South Carolina before Mr. District Judge 
Simonton. A stevedore had been injured by the unexpected falling 
of a stanchion while engaged as a laborer on the British steamship 
William Branfoot. He had received a comminuted fracture of the 
bones of his leg, which leg, the report does not say. The injury was so 
severe as to require the amputation of the leg below the knee. He was 
between thirty and thirty-five years of age, and ordinarily earned $1.25 
aday or $375 a year. In estimating his damages the learned judge 
assumed, which he thought would be beyond the mark, that he could 
get for every working day $1.25, so that his income would be $375 per 
annum. ‘* This would be the income, at 7 per cent. on the capital of 
$5,357, but, as he would be entitled to such income only for his life, a 
decree giving him this sum in fee would clearly be improper. In South 
Carolina the value of the life estate as compared with the fee, is as oneto 
two— that is one-half.2 The one-half of $5,357, is $2,678. This would 
be the award were the libellant rendered absolutely helpless and inca- 
pable of work. Buthis capacity to labor is diminished, not destroyed. 
Assume that it is diminished two-thirds. Allot him two-thirds of 


1 Dewey v. Toledo &c. R. Co., 51 23 N. W. Rep. 628; Bradley v. Ballard, 
N. W. Rep. 1063, citing the follow- 55 Ill. 419; Heims Brewing Co. v. 
ing authorities: 2 Mor. Priv. Corp., Flannery (Ill. Sup.), 27 N. E. Rep. 
§§ 650, 653, 658, 684, 689, 692, 693, 696, 287; Bushnell v. Bank, 10 Hun, 378; 
698, 700, 703; Arms Co. v. Barlow, 63 Manchester & L. R. Co. v. Concord R. 
N. Y. 62; Arnot v. Railway Co.,67N. Co. (N. H.), 20 Atl. Rep. 383; Carson 
Y. 319; State Board v. Railway Co., City Sav. Bank v. Carson City Elevator 
47 Ind. 407; Oil Creek &c. R. Co. v. Co., 51 N, W. Rep. 641. 

Pennsylvania Transp. Co., 83 Pa. St. 2 Hamilton v. William Branfoot, 48 
160; Wright v. Line Co., 101 Pa. St. Fed. Rep. 914. 

°07; Water Co. ». Fleming Co., 22 ’ Citing Wright »v. Jennings, 1 
Cal. 621; Raft Co. ». Roach, 97 N.Y. Bailey (S. C.), 277. 

380; Day v. Buggy Co., 57 Mich. 151; 
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$2,678, that is $1,786.’’ Then the learned judge added to this five hun. 
dred dollars allowed for physical pain and suffering,' making a total sum 
of $2,286, for which a decree was entered, with costs. It might be an 
interesting speculation what a jury would have done in the same case, 
and how they would have reasoned. It is almost certain, upon the com. 
mon experience of lawyers and judges, that they would have rendered g 
sort of compromise verdict, and probably a verdict which would haye 
involved a double compromise. First each juror would have com. 
promised with himself, by considering to what extent the plaintiff had 
been to blame in the matter and using the contributory negligence of the 
plaintiff as an element in the reduction of damages,— in which there 
would be abundant good sense. Then when each juror by this process 
had made up his mind as to the amount that the plaintiff ought to re. 
ceive he would put it down on aslip of paper and there would be found 
a wide divergence in opinion among the jurors, according to their several 
conditions in life, habits of thought, conceptions of justice and gener- 
osity in dealing with other people’s money,— ranging, we will say, from 
$1,000 to $12,000. Then they would agree to throw their several 
conceptions into hotchpot, or to use an admiralty expression, make a 
general average, and they would come into court with a verdict of 
$6,000; and as the affidavits of jurors cannot, in the absence of statute, 
be received to impeach their verdict, it could never be known that it 
was a quotient or compromise verdict, — and this although every juror 
may have agreed in advance to abide by the general average thus 
struck. A man who has served on a common jury during a term of 
court, as the writer of this note has, may claim to have a realistic 
impression of the manner in which jurors consult when they ‘retire to 
consider of their verdict,’’ and may claim, upon his own experience, that 
this picture is not overdrawn. 


DamaGes: Punitive Damages — Esection or Rartway PasseEy- 
cer.—In St. Louis &c. R. Co. v. Davis,? the Supreme Court of 
Arkansas hold that where the servants of a railway company ejecta _ 
passenger from its car, who has paid his fare and is entitled to ride 
thereon, with such violence as to dislocate his hip, an instruction for 
punitive damages is proper. We should think so. 


1 On which point he followed the 
decision of Mr. Justice Bradley in 
Miller v. W. G. Hewes, 1 Woods (U. 
§.), 367. 


2198S. W. Rep. 107. 
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TriaL: Verpict — Power or THe Court to Rerust To REcEIvE. 
que Vervict. — In Frost v. Ainslie Lumber Co.,' the Supreme Court of 
Washington hold that, in an action for the contract price of goods sold, 
the court may refuse to receive the verdict rendered by the jury, if it is 
not such a sum as is warranted by the pleadings and evidence. From 
this opinion Anders, C. J., dissents,” saying :— 


“The law seems to be well settled that the court may require the jury to 
correct an imperfect or informal verdict, and may send them back to their room 
for that purpose; or the court may make the amendment, with the assent of the 
jury, before the verdict is finally received; but, where there is no informality 
or imperfection in the verdict as rendered, it is, in my opinion, the duty of the 
court to receive it, without making or suggesting any change whatever in its 
substance.” 


To this proposition the learned judge cites a recent work, the text of 
which hardly bears out the language above quoted.’ ‘That text, drop- 
ping the marginal references, is :— 

“Tf the jury bring in a verdict which is informal, it is within the 
power of the court, at any time before the verdict is recorded and the 
jury discharged, to send them out and require them to put the verdict 
in proper form, and to advise them how to do it. It is equally clear 
that the court may reduce the verdict of the jury to proper form and 
cause it to be read to them, and that if they assent to it, it will be their 
verdict. Where the jury have signed and sealed their verdict and de- 
livered it to the clerk after the adjournment of the court, and have 
then dispersed, they may, when called to the bar the next day, before 
their verdict is recorded, be sent back to correct it, if it is found tobe 
informal. Yet it is error to do so, for the purpose of altering the sub- 
stance of their verdict at the suggestion of the court. Where the jury 
are sent back in a criminal case, at the request of the defendant and 
against the objection of the prosecuting attorney, to find another verdict, 
the defendant cannot afterwards take advantage of the irregularity if 
such it be. ‘It is the same as though, on the coming in of a verdict in 
any case, the parties should stipulate that the verdict be not received, 


but that the same jury should find another verdict on the testimony 
already in.’ 


' 28 Pac. Rep. 354. 


3 2 Thomp. Trials, Sec. 2633. 
* 28 Pac. Rep. 915. 
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ENGLISH LEGAL AFFAIRS.! 
[From our London Correspondent.) 


Many changes effected by death, retirement, promotion and fresh appointment 
are to be noted of late in the ranks of the bench and bar. Lord Bramwell, one 
of the most strongly marked personalities of the generation, contemporary with 
Tennyson and Gladstone, has died at.the ripe age of 84, vigorous, alert and 
combative to the last. Another death has been that of Sir Charles Parker Butt, 
the successor of Lord Hannen as president of the Probate, Divorce and Admi- 
ralty Division. To him has succeeded Sir Francis Jeune, who was for a very 
few months only the deceased president’s colleague before he was called upon 
to take his place. His death has also involved the appointment of a new judge 
from the ranks of the bar, and Mr. Gorrell Barnes, one of the leaders of the 
division, has been appointed to the vacant seat of Sir Francis Jeane. The re- 
tirement of Lord Justice Fry from the bench of the Appeal Court upon the 
completion of the fifteen years of judicial service entitling him to the receipt of 
a peusion, has led to the removal of Mr. Justice A. L. Smith from the High 
Court of Justice to the Appeal Court. In consequence of this we are expecting 
the announcement of a new appointment, and various names are being men- 
tioned in the usual indiscriminate manner which suggests newspaper advertise- 
ments paid for at so much a line. If we may take the usual experience as a 
guide the only thing which need be,said about these guesses is that almost cer- 
tainly none of the names spoken of will be the name of the new judge. We are 
on the eve of a general election and outgoing governments from all time have 
deemed it a duty to reward the political services of their lawyer friends, if any 
opportune vacancy such as now exists upon the bench has occurred, by pro- 
fessional promotion, so that we might fairly look for a Conservative or Liberal- 
Unionist appointment, if it is worth while speculating on the matter at all; but 
on the other hand the sensitiveness which governments sometimes feel at being 
charged with party appointments may lead to a display of unselfish magnanimity 
which party orators upon their platforms may effectively point to, amongst - 
other things, the proof of their high-souled patriotism. But after all there is 
not much room for criticism in the exercise of this party power. Neither party 
monopolizes all the legal talent, and the lawyer politician learns many things in 
political life which are more useful than the merely professional learning ac- 
quired from cases and the courts. We have need for men of the world and 
“gentlemen” upon the bench. As a rule, therefore, we do not find much fault 


1 A part of this letter was written, as its context shows, prior to the late general 
elections in England. — [Eps. Am. L. REv. 
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when the good party man steps from the bar to the bench, unless a flagrantly 
bad selection has been made. There may be one or two instances of sucha 
selection which might be mentioned; but almost invariably the nominee is 
a person of sufficient professional eminence, as that his appointment is not 
wholly absurd from the point of view of his legal qualifications, and we 
have ceased to have much fear of political bias leading any of our judges to 
any act of partizanship of the slightest importance in these days. Perhaps we 
view the appointments of the unpaid magistracy, the country justices of the 
peace, with more suspicion, their office connecting them more closely with the 
executive than that of the judges. Veryrarely can we find fault with legal pro- 
motion on the ground of personal relations between ministers and the 
appointee, recalling in any degree the patron and protege of old times. 
Curiously enough, however, we are reminded of this in the latest appoint- 
ment of Mr. Justice Barnes to the bench, and criticisim founded upon the 
undesirableness of such relations being introduced into legal patronage has 
been pretty strongly expressed. It happens that a son of Lord Salisbury, 
Lord R. Cecil, was a pupil in the chambers of Mr. Barnes before his call 
to the bar where he is now practicing. To be tutor in the family of a 
nobleman with patronage of any kind has always been a decidedly favorable 
position for establishing a connection with prospective advantages; and 
though the relations of a barrister to his pupil have not usually been like 
those of, for example, a clergyman acting as a tutor to the son of a nobleman 
with church living in his gift, in this case it seems to have occurred to some 
critics that there was something suggestive of them. It was pointed out that 
Mr. Barnes was not engaged in what may be called general practice, his experi- 
ence being almost wholly confined to the restricted business of the Admiralty 
court. He has had no divorce or probate practice and was almost unknown to the 
public, and his promotion has come at such an early age, for he is only forty 
two, that he is not only the youngest judge on the bench, but, with the excep- 
tion of Mr. Justice Buller, in the time of Lord Mansfield, is the youngest judge 
ever appointed. Besides, there is one distinguished advocate of the division, 
Mr. Inderwick, who has claims which have been so disregarded as to be a mat- 
ter of unusual surprise. He is an ideal of what a judge of that division should 
be, a scholar and man of the world, with a style remarkable for its polish and 
urbanity, a noted cross-examiner and a lawyer of great attainments and the 
largest experience. Within afew months two appointments in his own divis- 
ion have passed over him, and a fellow leader there, Sir Charles Hall, won the 
city recordership for which he was a candidate. Under these circumstances it 
is hardly surprising that, if one may use appropriately nautical metaphors, it is 
thought the good ship ‘ Barnes,” and it admittedly is a good ship, would 
hardly yet have made the serene harbor of the bench, if the services of 
the powerful little tug ‘“‘ Robert Cecil’? had not been so promptly available. 
However, who does not know that favorable accidents of this kind account for 
much of the success one sees. The fortunate man moreover is not prima facie 
less likely than the unfortunate one to satisfactorily perform his duties. Tal- 
leyrand indeed thought him more likely and always declined to employ an 
“unlucky” man; Thackeray pointed out that the merits of great military com- 
manders largely consisted in the good luck which they seemed to have a right 
to expect from their divine or diabolic patrons; and finally Lord Palmerston 
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expressed an opinion, which experience confirms, that if a man is capable of get. 
ting a place he has performed the most difficult part of his task and may be 
assumed competent to perform its duties. We may therefore leave Mr. Justice 
Barnes with sufficient confidence in his future. ; 
And yet there remains something further to be said which is suggested by this 
appointment. It is that our judges nowadays are no longer selected from the 
acknowledged leaders of the bar: they come from the second and not from the 
front rank. Our greatest advocates could not be prevailed upon to accept 
ordinary judgeships, for much of the old time dignity of the judicial office hag 
disappeared in like manner as that of the bishops. There is therefore nothing 
to compensate the brilliant advocate with a fee book of twice, or it may be three 
times, the value of the £5,000 salary of the judge, with the popularity which 
advocacy brings, and with a seat in Parliament, for the pecuniary and personal ad- 
vantages he relinquishes in accepting a seat upon the bench. Hence, it comes that 
there is a most brilliant circle of eminent advocates whose names are household 
words with the public, but who, to the perplexity of the laity, as we know from 
comments in the newspapers, are apparently passed over and left to end their days 
at the bar instead of on the bench, which outsiders in their simplicity suppose 
tobe the object of every barrister’s ambition. In the profession it is well known 
that the very opposite of this is the case. There could not be a more evident 
proof of it than the report circulated some time ago and really believed, that Mr, 
Justice Hawkins, one of the most brilliant of that circle of advocates which in- 
cluded Coleridge, Serjeant Ballantine, Serjeant Parry, Holker and Huddlestone, 
and who was perhaps the most noted cross-examiner of them all before he had 
given the coup de grace to Arthur Orton masquerading as Sir Roger Doughty Tich- 
borne, was, after fifteen years of service at the bench, to descend into the arena 
once more and win fresh laurels ere he went into retirement. This to be 
sure would hardly have been supposed of any judge other than the unconven- 
tional ’Arry ’Awkins, whose diablerie is the delight of the bar; nor would it 
of him perhaps but for the fact which this note is inteuded to point out, that 
what the latest Savoy comic opera terms the “‘ Propriety, prism and prunes” 
element has of recent years become much less observable and much less insisted 
upon. The judges themselves are gettinga little ashamed of the gorgeous array 
which, no doubt suitable enough in the days of gold laced coats, knee 
breeches, silk stockings and perukes, now seems antiquated and somewhat 
ridiculous. Such trappings somehow do not suit the modern physiognomy. 
When etiquette allows, the judges prefer to don the plain black silk gown, and 
they no doubt feel, as they certainly look, more comfortable and more like other 
human beings, their contemporaries. The ceremonial of the assizes, the trump- 
etings and processions, the banquetings, the State visit to the Cathedral services, _ 
the assize sermons and the rest have lost their former gravity and significance, and 
have now too much of the theatrical and unreal for serious business men who only 
desire to do the work of the country without making a fuss and keeping upa 
show of State as the sovereign’s representatives, which the sovereign herself has 
taught us to forget. One of the stories told of Mr. Justice Hawkins lately is 
that on a recent occasion he arrived at an assize town dressed in a suit of light 
tweeds, himself at one end of a string and his well-known fox terrier at the 
other. Waiting to receive him was a deputation of civic authorities in the 
cocked hats and gold chains which delight such dignitaries. The light tweeds 
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were hardly in keeping with this ornateness; but worse than all was the 
behavior of the terrier who, with truly canine disregard of the proprieties, occu- 
pied the anxious attention of the judge, his master, with certain observances 
which he could not be persuaded by any means to forego. 

In the November-December, 1891, number of this Review, I explained at con- 
siderable length the circumstances which had led to the assembling of the 
whole body of the judges in council for the purpose of considering the great 
dissatisfaction which existed with the administration of the law under the 
Judicature acts; and the various schemes and suggestions made with the object of 
decentralizing our legal system by the establishment of local courts with a ju- 
risdiction co-equal in nisi prius causes to that of the Supreme Court. Eight 
months have therefore passed since the matter was taken in hand, and as the 
last week of June is the earliest date at which we are promised their report it 
is impossible to wait for its issue in crder to deal with it in this present letter. 
What has attracted the public attention so far is that the judges have found it 
necessary to close the courts for three whole days at different points of their 
inquiry. This has not revealed the judges as being very deeply impressed with 
the complaints made of waste of time in the courts. It has probably been a 
reason for the jeering which greeted the announcement of the only piece of 
news which has yet been permitted to pass to the outer world, that they had 
agreed to the curtailment of the long vacation. Sick with hope deferred, the 
Law Times asks, “‘ What has happened to the Council of Judges ?”? Nowas 
it contemplates the mysterious secrecy which no eye has penetrated it appar- 
ently remembers the much quoted Dantean inscription at the entrance of the 
Inferno, and strongly advises us ‘“‘to abandon all hope for anything from the 
Council of Judges.’ The best opinion we are told is that it is idle to expect 
the judges to agree about anything and such a proposal as the shortening of 
the long vacation would be greeted with Homeric laughter. ‘* Nothing buta 
Progressist Parliament will achieve this reform.” After this we must ask 
Americans not to laugh at us again for our timid criticism upon the judges. 
The Albany Law Journal has lately told us that ‘‘an American reads the com- 
ments of the London legal journals on the English judicial dignitaries with a 
feeling of appehension lest the audacious editors should be struck dead by 
lightning.”” The fears of our apprehensive American brethren may be quieted 
when I can assure them on the very best authority that the Ajax of the Law 
Times, Mr. Crump, Q. C. (and soon, it may be hoped, M. P., when the result of 
the election is known), still defies the lightning with his usual nonchalance and 
coolness and appears perfectly at ease amongst the Olympians whom he daily 
plies with persuasive tongue and closely reasoned argument. 

Since the above outburst, however, Lord Coleridge has informed the bar in a 
moment of expansion that so far from the judges not being able to agree to any- 
thing they have actually drawn up new rules to the number of one hundred and 
one. Beyond this there is no further information at present even now, though 
these new rules will soon be in everybody’s hands and it is risky to prophesy. 
I suspect there will not be found any very drastic alterations. There has been 
one significant fact during the deliberations which suggests this. Whenever 
any of the judges have spoken in public and have referred to the outcry for 
Teform it has been with a sneer and in a tone which has implied that if it were 
possible they would allow the agitation to pass by as if it were of no account. 
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It would be difficult to understand this judicial blindness if one were left 
without assistance. As it happens, however, one of the judges has helped us to 
solve the psychological probiem in a charming, naive manner; but I am afraid 
my readers will be inclined to think that our judicial staff can only be fit for 
Arcadia and not for this wicked world when they hear the reason advanced by 
our newest lord justice — A. L. Smith, L. J. — for supposing that the public ig 
perfectly satisfied with the administration of the law. It was at a public din. 
ner, a kind of function which has only very remotely anything to do with the 
precise ascertainment of facts and rigid veracity, that his lordship spoke thus in 
reply to the toast of “‘ The Bench:” 

‘* When a man becomes a judge he has entirely severed from all legal business 
with the exception of that which was proceeding in his own court. A judge 
was, therefore, the most ignorant of all men as to how the law has been admin- 
istered, and it was only on such an occasion as the present when the toast of 
the Bench was most cordially received, that he could possibly feel sure that 
the administration of the law was meeting with the approval of the public.” 

If the ignorance of the actual working of the machine they are working, thus 
admitted by one of the judges, and the self-complacency arising from that igno- 
rance plus the empty compliments paid them at banquets, are widely spread on 
the bench, there is not much room for dissent from the Law Times’ opinion 
that we cannot expect reforming zeal amongst them, that we shall have to look 
to a Progressist Parliament. A vain hope indeed this last. Mr. Gladstone 
going to this country with justice to Ireland as the chief, and practically, for 
some years, the only cry; for even with a Home Rule majority in the Commons 
in the Parliament to be elected within a few weeks, it is not to be expected that 
the question will be settled without another dissolution. Injustice in other 
quarters will have to wait for a remedy in any Parliament we may expect to see 
for a very long time yet, even though it may be crowded, as it seems likely the 
new one will be, with lawyers of both branches of the profession. A cynic 
might say, as cynics have often said, because it will be crowded with lawyers. 
Apparently the public are not cynics generally, for lawyers are, in proportion to 
their numbers, the most numerous ‘class of candidates, and, in point of popu- 
larity, it would seem the greatest favorites of all those now seeking the people’s 
suffrages. If the stage of general politics was clearer there is ground for hope 
in the widespread consciousness of the necessity for sweeping reforms 
amongst the bar, if not the judges, that in the healthier atmosphere of Parliament 
the legal members would be amongst the foremost in pressing the matter 
upon the attention of the government, and the most useful in preparing and 
~ discussing the details of any legal reform bill. ; 

It may be assumed, I suppose, that the appeal of that interesting criminal, . 
Deeming, excited the same attention in America as here; since all quarters 
of the English speaking world at least seemed to be equally concerned with his 
fate. The result was a foregone conclusion to those acquainted with the prin- 
ciples upon which the privy council acts in allowing appeals from the colonies. 
These appeals are not matters of right in all cases, but only in those where 
colonial litigants are enabled to do so by provisions in the Charter or Royal 
Instructions constituting the tribunalsof the colony. In other cases appeals are 
only allowed to be brought by “‘ special leave ” of the judicial committee of the 
council. In considering applications for this leave the committee acts on two 
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principles: first, that there is an inherent prerogative right, and on all proper 
occasions a duty, in the queen in council to exercise an appellate jurisdiction 
in all cases, criminal as well as civil, arising in the colonies: secondly, that 
criminal proceedings will not be reviewed unless it be shown that by a disre- 
gard of the forms of legal process, or by some violation of the principles of 
natural justice, or otherwise, substantial and grave injustice has been done. 

Counsel before the committee did not allege any such injustice effected by 
error or wrongful conduct of the proceedings in Melbourne; and probably would 
not have been able to do so even if the leave had been granted. The question 
of insanity alone could have been‘argued before the council, and it was inevit- 
able that the council would refuse to review or take into consideration further 
evidence on such a topic. Such evidence, if the application for a respite of the 
sentence had been properly made to this court, which it was not, since as was 
pointed out it was a matter for the colonial authorities advising the crown, 
would have been considered; but not when put forward as a ground for appeal. 
It could not be said that the judge’s directions as to the plea of insanity were 
wrong as that question is at present understood. Even if the judicial committee 
had had the power to direct a new trial in a case of felony, upon what point 
other than the legal definition of insanity could it have guided the court at the 
fresh instigation? There is none: but however desirous we may be to have 
the whole unsatisfactory question of the legal test of insanity plainly ascer- 
tained, it is certain the privy council will not undertake any such responsibility. 

However, the council has itself declared that it has not the power to direct a 
new trial in felony, and in arriving at that conclusion has discussed and refused 
to follow the only case reported in which such a new trial had been applied for 
or granted, that, namely, of the Queen v. Scaife, in 1851. 

One of the stock topics, entitled to take rank with that of the fusion of the 
profession, is, whether the law officers of the crown shall continue to pursue 
their private practice in the courts during the continuance of their office. 
Seeing that the attorney-general has a salary of £7,000 a year which, with fees, 
can hardly amount to less than £12,000 a year, and the solicitor-general £6,000, 
which, with fees, will not be much below £10,000, there seems no reason 
against the restriction of these last officials to official work during their period 
of office in the argument that men of the first rank will not accept the position 
of law officers unless they are allowed to augment these almost princely in- 
comes by private practice. The strong reasons which exist for the separation on 
the ground of the conflict, upon occasion, of official duties and the private pro- 
fessional duties of the advocate to his client, appeared in the bitter confict in 
Parliament which arose over the attorney-general, Sir Richard Webster, leading 
for the Times during the proceedings of the Parnell commission. Another 
illustration is afforded by the correspondence between the public prosecutor 
and an official on behalf of the judges, relating to the proposed prosecution, 
for perjury committed in the trial of Evelyn v. Hurlbert. I assume that this 
trial is sufficiently well known in America, as well as the circumstances of Mr. 
Hurlbert having escaped from New York before the warrant for his arrest could 
be executed. Delay no doubt occurred here in acceding to the public prose- 
cutor’s request for inspection or custody of the impounded documents; but itis 
plain on reading the correspondence that the great objection of Lord Coleridge 
and Mr. Justice Cave to allowing what seems only to be a proper access to them 
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for such functionary was founded upon the fact that Sir Richard Webster, who 
was advising the public prosecutor, had been counsel for Mr. Hurlbert at the 
trial. As soon as it was known to the judges that the prosecution contem. 
plated was that of Hurlbert himself, and not Mrs. Evelyn, the barriers were 
removed. The feeling was one that did credit to the judges; and their action 
will probably be quoted ere long in the further attempts which are sure to be 
made to put an end to the union of public and private professional duties in the 
persons of the law officers. 

The issuing of the report of the council of judges since the above remarks 
were written, enables us to sketch in a general way, the main features of their 
proposals. There are exactly one hundred propositions, the effect of which jg 
to introduce most important changes in the procedure of the English courts, 
Some of them will need formal legislation by Parliament to have the force of 
law; others when they are formulated into rules at the anuual meeting of the 
judges in the beginning of the year, and have lain upon the table of the House 
of Commons for the prescribed period, will have the force of law without more 
formality. Amongst the latter are very many minute modifications of present 
practice which may be passed over; others introduce changes on a much larger 
scale, 

Of the proposals which will require an act of Parliament the two most impor- 
tant are those dealing with the question of the administration of civil business 
by judges of the high court upon circuit at three periods of the legal year, the 
winter, spring, and autumn, and those dealing with the much debated question of 
establishing a court of criminal appeal. There is some doubt, however, whether 
the former may not be effected by an order in council upon the recommendation 
of the judges. 

There are at present fifty-six towns which the judges visit for assize purposes, 
where all the ancient formalities attending the arrival of the sovereign’s repre- 
sentative are still gone through, and where it is most often found that, when 
this has been done, nothing further remains except for the judge to pass two or 
three days as pleasantly as possible, looking up its antiquities, if his tastes hap- 
pens to lie in such a direction. The extent of the waste involved in this may be 
seen by the representation of the judges that thirty-eight towns of this class 
ought to cease to have their own assizes and to be grouped round eighteen large 
towns as centers. This grouping would have for its result the possibility of 
always allowing the courts in London, which are practically closed for four 
or five or six weeks at each of the periods when the circuits are being held, the 
presence of eight judges for the transaction of the London business for a popu- 
lation of near upon six millions of people, and the performance of the multifari- 
ous functions of the queen’s bench for the whole of England; a none too large 
allowance. 

Some hope had been entertained that the judges would advise the adoption of 
the circuit system altogether, and propose some plan of provincial courts hav- 
ing the jurisdiction of the Supreme Court in nisi prius business; but this has 
proved too tough a morsel for the judges’ digestion. They appear even to think 
that the opposition of local interests, which at present benefit by the visits of 
the judges (assize privileges being too a point upon which the old historic towns 
are very susceptible) will prove sufficiently formidable. On other occasions 
dealings with this delicate matter have been frustrated through this cause, 
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Contemplating the probability of this, they seek to strengthen the hands of the 
legislature by pointing out emphatically that, unless the modification they sug- 
gest be carried out, it will be in vain to expect any measure of legal reform from 
the other changes they recommend. 

Passing to the next proposal which would require legislation, we find that the 
judges indorse the opinion, which has gained much ground here of late years, 
that a court of criminal appeal has become a necessity. They have, however, 
refused to sanction the introduction of new trials into criminal cases, and their 
recommendation is the establishment of a court having full jurisdiction to re- 
view and alter sentences, and a limited jurisdiction to assist the home secre- 
tary in reconsidering sentences or convictions at his request. But they think 
it should not have power to interfere with a verdict of acquittal: that involving 
too serious an innovation upon the fundamental rules of English criminal-law. 
On the other hand the punishment upon conviction might be increased or dimin- 
ished. The chief object of the court, the judges appear to think, would be to 
secure more uniformity, or at least a clearer line of principle, in the sentences 
passed by different courts, as to which there are now many anomalies of a kind 
which have attracted the animadversions not only of the public but of the 
profession. 

As tothe limited jurisdiction of the court in assisting the home secretary, 
this is recommended on the ground that frequently, as in cases of murder, when 
a petition is presented to that official, the request for a review of the sentence 
is not merely based on the ground of the exercise of the prerogative of mercy, 
but is really an appeal upon an assertion that the verdict or sentence was 
wrong. They consider that such an appeal throws at times more responsibility 
on the home secretary than any one man ought to have imposed upon him. 
They propose therefore that the court should at his request relieve him of this 
function; but they are very anxious to have it understood that in their opinion 
the prerogative of mercy, as mercy, would remain absolutely untouched. 

Of the many important matters which will be dealt with by rules of court 
without having recourse to Parliament we will mention a few of the most 
striking changes proposed to be introduced into the practice of the common 
law side. It would be vain to attempt a detailed account of many of the minute 
and technical changes in chancery practice. Moreover, they do not affect the 
broad lines of the system. It is sufficient to state that an extra judge is deemed 
necessary to overtake the business in the equity courts. The extravagant mul- 
tiplication of appeals in interlocutory matters has been one of the gravest 
scandals which have led to the demand for law reform. The method proposed 
is to takea divisional court composed of three selected judges, from whom upon 
points of practice and procedure, there shall be no appeal. This cuts out the 
Appeal Court proper and the House of Lords in all such matters. Moreover 
the appeals from the masters to the judge in chambers or court in interlocu- 
tory applications are not to be carried further without leave of the judge, ex- 
cept in certain cases which are too important to be determined by one decision 
of a single judge; for instance where the liberty of the subject, or the custody 
of infants, is concerned, or prohibitions and injunctions and receiverships 
before judgment. Also when a divisional court is sitting as an appeal court 
from an inferior court, as a county court, or from any person, such as a re- 
Vising barrister or an official referee, there is a great extension of the cases 
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where no appeal can be had without the leave of the court. The times for 
appeals too are greatly reduced. Thus in the case of a final judgment the time 
is reduced from twelve months to two calendar months. 

Apart from these provisions as to appeals, there is great need for diminishing 
the number of applications which are made in causes prior to trial, each ap- 
plication being made by what is called a summons. The judges propose that 
all the necessary directions as to the mode of getting the action into 
a fit state for trial should be fixed by the official called a master in a gen. 
eral “summons for direction,’ to be taken out by the plaintiff within four. 
teen days from appearance to the writ. The most important of these directions 
may be whether there shall be any formal pleadings in the action; whether 
there should be particulars and, if any, what; where the case should be tried 
and by what form of trial; what admissions ought to be made; what affidavit, if 
any, of documents should be allowed; what interrogatories, if any, should be 
administered; whether less strict evidence as to certain facts should be per. 
mitted, and so on. Upon these the judges remark that expenses in the shape 
of particulars and otherwise are often caused by the unreasonable denial or 
traverse of facts not really in controversy. The actual howl in dispute is in 
many actions perfectly well known to both parties and their advisors; it is in 
such cases easily ascertained without the necessity of pleadings; and when that 
is so no pleading should be allowed. Much vexation is at present caused to 
men of business, and indeed to all suitors, by the necessity of an affidavit of 
documents and by the inspection of their books and correspondence. A severe 
control is to be exercised over this abuse, and the inspection of books and cor- 
respondence limited, unless where some specific fraudulent concealment is 
suggested upon reasonable grounds. 

Then the trials in London are to be entered into two lists, one the “ List of 
Mercantile Cases,’’ the other the “ General List.’? The character of the causes 
is to be determined by an officer of the court. The mercantile list will go be- 
fore two judges selected by the division, each judge with his own list sitting 
in his court trying mercantile cases for one year. This is intended to meet the 
dissatisfaction amongst commercial men at the delay which arises from their 
actions having to wait upon the accidents of non-mercantile litigation; and this 
is understood to be one of the reasons for much of the commercial business 
leaving the courts. Also the above mentioned changes have been largely de- 
cided upon inthe interests of the same class of suitors, whom lawyers are 
exceedingly anxious to conciliate, in view of the large recourse which they have 
had to private arbitration. 

We may conclude this summary view by noticing that, in the opinion of the 
council, the practice as to the taxation and payment of costs which at present 
distinguishes costs as between solicitor and client, from costs between party 
and party, cannot be justified by reason. Hence they advise that the losing 
party in litigation ought to pay not only the costs of his successful opponent as 
now taxed, but also all the costs incurred by the successful party in the reason- 
able prosecution of his claim. Thus, as all the reasonable costs would be thus 
paid by the loser, they are of opinion that no further costs ought to be payable 
by the successful party to his own solicitor unless, after full warning and 
explanation, he has elected to incur them. 

This, it will be seen, is obviously open to a good deal of criticism, and it is 
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in fact meeting with it from solicitors who are the persons most affected. They 
will soon be considering this and the other proposals in a very keen spirit at 
their annual meeting, which is very near. It has not been the object of the above 
remarks to do more than state a few salient features without venturing at pres- 
ent to offer any criticism upon matters which are so novel and so uncertain in 
their application. On the whole so far the present opinion is strongly in favor 
of the judges’ proposals, though the feeling is prevalent in many quarters 
that a more complete reorganization of the legal administration is necessary 
than the judges have ventured to recommend. 


THE PROPOSED SIXTEENTH AMENDMENT OF THE FEDERAL CON- 
STITUTION. 


To the Editors of the American Law Review: 


In your remarks upon the proposed sixteenth amendment to the Federal Con- 
stitution,! which is that 


“No State shall pass any law respecting an establishment of religion, or prohibiting the 
free exercise thercof, or use its property or credit, or any money raised by taxation, or 
authorize either to be used, forthe purpose of founding, maintaining or aiding, by appro- 
priation, payment for services, expenses, or otherwise, any church, religious denomination, 
orreligious society, or any institution, society, or undertaking which is wholly, or in part, 
under sectarian or ecclesiastical control.” 


You state that in your opinion the amendment should not be added, as it is un- 


likely that any State will undertake to pass a law abridging religious liberty, and 
that, if they should, there is a constitutional prohibition in every State against 
such laws, and also that ‘it seems to be a sensible conclusion that if the peo- 
ple of Massachusetts, of Missouri or of Louisiana desire to enact laws re- 
specting the establishment of religion, or taxing their citizens for sectarian 
purposes, that it is a matter to be left to their decision, and is none of the 
business of the inhabitants of other States.”’ 

Dividing into two classes the objects of this amendment, viz.: the securing 
of religious liberty, and the prevention of the use of public money for sectarian 
purposes, we will first consider religious liberty. You state that the States 
should not be allowed to enact such laws, and that if they should undertake to 
enact such a law, that then the amendment should be added. Why wait until 
they undertake to enact such laws if it is proper to add such an amendment at 
all? That the constitutions of the several States prohibit laws restraining the 
free exercise of religion is no certainty that such a provision will remain, for an 
amendment can be made by a mere majority of the people following a two- 
thirds vote of the General Assembly. The fact is that but twenty-one of the 
forty-four States have constitutional provisions against the violation of religious 
freedom, and expressly prohibit sectarian appropriations. 

As to the right of a State to use public money for sectarian purposes, the 
question is a grave and important one. The advisability of prohibiting, by 
means of the constitution of the United States, such enactments by the States 


1 May-June number, page 427. 
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should undoubtedly be governed by the reasons which led to the formation of 
the general government, and which are stated in the preamble to that instry. 
ment, viz.: “ To establish justice, * * * promote the general welfare, ang 
secure the blessings of liberty to ourselves and our posterity.’? These-are the 
qualities of government for which the Federal government was formed, and, 
therefore, any State law which will abrogate any of those rights should certainly 
be prohibited by the constitution of the United States, That the levying of g 
public tax for the benefit of a religious denomination is an infringement of both 
liberty and justice and derogatory to the general welfare, admits of not the 
slightest doubt, — especially when judged by the spirit of our institutions, 
This is in fact proven by the whole course of our government, — both State and 
Federal, —for there has ever been a most careful separation of Church and 
State; such has been the settled public policy up to recent times. That the 
national constitution intends the Church and State to be separate is further 
evidenced where it provides that “ No religious test shall ever be required as q 
qualification to any office of public trust.’? This in substance declares that 
particular views concerning religion Shall never be made subject of contention 
in the strife for the offices; this view is further emphasized by the first amend- 
ment proposed by the first congress, which declares that ‘* Congress shall make 
no law respecting an establishment of religion, or prohibit the free exercise 
thereof; or abridge the freedom of speech or of the press.’? That an estab- 
lished church should be an impossibility, was clearly the intent of this provision, 
for the English church, national in its scope, was the one with which the fram- 
ers of the constitution were familiar, and, therefore, the form which they 
sought to and did prohibit. In fact, the proposed amendment is rather in the 
nature of a construction and application of the foregoing constitutional provis- 
ions, specifying particularly the forms in which those general principles shall 
not be violated; therefore, no valid objection can be urged as to the right to add 
such an amendment, however forcibly may be urged its inexpediency. It is true 
that in adding the first amendment to the Federal constitution, there might 
have been a clause to the effect that no State should make any law respecting an 
establishment of religion; but the trend of public thought in the different 
States was such that no such prohibition was required, nor has it been required 
until by immigration, the conditions of society in several of the States have 
been changed. Another reason for not incorporating such a prohibition in the 
amendment at that time was, that the constitution was an experiment, and the 
people of the several States were fearful of giving to the general government 
too much authority. Since that time the country has become thoroughly na- 
tionalized, and State lines are useful only for marking the boundaries of State 


governments, and not for the giving of a national characteristic, for now all are - 


Americans.”’ 


The opponents of this amendment — those who are not doing so in the inter- 
ests of some church — do so upon the ground that the same is opposed to the 
theory of our national government. Let us examine their claims, We have al- 
ready given the portion of the Federal constitution bearing upon this question, 
and in addition will call attention to the following: The preamble to the constitu- 
tion of the United States, states the aim of the Federal government as being “ to 
form a more perfect union,” and, to do so, the constitution confers upon the 
general government the right to enact all those ‘‘ rules of conduct ”’ that require 
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to be uniform, as well as some others which do not require uniformity; the general 
aim being, however, to leave to the smaller divisions of territory the regulation ; 
of their internal affairs, except as to those which the general welfare requires to \ 
beuniform. This policy has been carried out in the States by leaving to the sub- : 
divisions of the State, the counties and cities, the management of their local, 
internal affairs: such as the regulation of all nuisances, etc. Now, if the aim of 
our national government is against the combining of Church and State, is it not 
the theory of our government to protect all its individuals from such a govern- 
ment? If it is not so, then it must be that our national government is but to 
observe the will of the States; in such case, the government is but a Confeder- 
acy—a union of States; but all the decisions chronicle the fact that the 
people—the sovereign power — delegated to the general government its 
enumerated powers, the remainder of this sovereignty being delegated by 
means of State constitutions to the State governments — the legislative, executive 
and judiciary departments — after first reserving the enumerated rights therein 
contained. It is, therefore, the theory of our national government to protect 
all its citizens; but suppose a portion of its territory, by changes in its popula- 
tion, introduces practices that are antagonistic to the spirit of our national 
life? What is the plain duty of the nation? In the case of polygamy, its plain 
duty was to uproot the practice. In the case of a people immigrated in large 
numbers, and whose presence was undesirable, to exclude them. In casea 
people immigrate who desire to change our very government by joining the 
church to the government, it would seem that the national duty is the same; it 
must protect its internal forms of government as well as the liberty and 
property rights of all its citizens; such do ‘“ justice,’’ “ liberty,” and the 
“general welfare ’’ require; and such do the fundamental principles of the 
Declaration of Independence teach; as well as does the history of civilization 
and good government. England in its advance in good government, is about to 
disestablish the State Church, while we who prate about the United States 
of America being ‘ the home of the free,’’ seriously question the right of the 
Federal government to say such consummation shall not be. To believe that 
the spirit of our national government is wanting in such power is to dena- 
tionalize and place, as to questions involving powers of government, the will of 
the people of a single State superior to the will of a majority of people of the 
United States. But such is not the spirit of our government, for the people in 
forming the general government made it a national government; for ** the constitu- 
tionin all its provisions looks to an indestructible union of indestructible States.’*! 
It follows, therefore, that whatever is essential for the national welfare may, 
by amendments to the national constitution, be exercised for self-protection; the 
“law of overruling necessity ’’ allows that everything may be done which the best 
interests of the people require.? It is true, that from the confused condition of 
the law, as to the ** police power of the States,” that the question as to the ex- 
act dividing line between the States and Federal government, is obscured; this, 
however, is with reference to their powers under the present constitutional pro- 
visions — the Federal government possessing only those powers enumerated — 
and not with reference to the right of the whole people to amend the Federal 


1 Texas v. White, 7 Wall. (U. S.) 700,725; 2 Cooley’s Const. Lim. (6th ed.), 739; 
Ceoley’s Const. Limitations (6th ed.), 11. Dunne vr. People, 94 Ill. 120. 
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constitution. ‘‘The people are the sovereign power.’’! Police power is 
nothing more or less than the powers of government inherent in every 
sovereignty to the extent of its dominions;? how fruitless then must 
be any attempt to arrive at any division line between the Federal ang 
State governments, from the use, alone, of the term ‘police power,” ag jt 
simply means governmental powers.’”? We must, therefore, in each case look 
to the fundamental law — the Federal constitution —to ascertain the division. 
line of power.’ 

The term ‘police power,’? as commonly used, applies, however, only to 
that source of governmental power which authorizes the State to enact 
laws for the general welfare of its people, and for which no express authority 
is given by its constitution except in very general terms. When used in sucha 
sense, the governmental power — police power — lies wholly with the States; 
this follows from the fact previously stated, that the Federal government is one 
of enumerated powers; and from the fact that the people — the sovereign 
power — delegated to the State the governmental powers remaining after the 
grant of power to the general government; they guaranteeing to themselves, 
by means of the State constitution, certain rights and prohibiting the exercise 
of certain powers by the State government. Thus does the State exercise the 
necessary power— police power—inherent in sovereignty, to enact all 
laws which the general welfare of its people demands. As no question 


as to the right of a State to exercise governmental powers can arise 
where it is expressly granted by the constitution, it follows that questions 
as to the police power of the government usually arise where the constitution 
is silent upon the subject, and the right to so legislate is derived from its dele- 
gated sovereign powers; but such right is admitted to belong to the General 


Assembly, provided it does not contravene the provisions of the State or Federal 
constitutions — the enactments of the sovereign power; ° if such a legislative 
enactment is prohibited by either of these constitutions, then it must give way 
to tre higher law. In determining the conflict between a statutory and a con- 
stitutional enactment, this principle is to be observed, viz.: that there is im- 
pliedly incorporated in every constitution, a grant to the legislative power, of 
the right to enact such laws as are necessary to protect the individuals — the 
sovereign power — for whom the government was instituted; this must be so; 
for it is not to be presumed that the makers of the constitution would forma 
government and delegate to it the powers of government, and withhold from it 
any power absolutely necessary to the general welfare of the people — the end 
for which the government was formed. Therefore when a statutory enact- 
ment is in conflict with a constitutional provision, its validity is to be governed 


1 Cooley’s Const. Lim. (6th ed.), 40. 

2 See License Cases, 5 How. (U. S.), 504, 
583. 

3“ When a State law is challenged as 
unconstitutional, we must be able to turn 
to the provision of the instrument which 
prohibits the legislature from its enact- 
ment.” Hawthorn v. People, 109 Ill. 302, 
307. 

4“ Tt is essential that police regulations 
must have reference to the comfort, safety 


and welfare of society.” Lake View v. Rose 
Hill Cemetery Co., 70 Lil. 191. 

5 As the legislative power is, within the 
scope of its powers, the sole judge as to the 
“public policy” of enacting a law; so in 
forming a constitution the people are sole 
judges as to the “ public policy ” of all its 
provisions. 

6 People v. Jackson, &c., 9 Mich. 285. 307; 
Cooley’s Const. Lim. (6th ed.), 711. 
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by the express provisions of the constitution of the State and of the United 
States plus the foregoing implied provision, and in case of conflict between this 
latter and another clause of the constitution, the latter must prevail — ‘ the 
overruling power of necessity”’ must prevail. So if the statutory enactment is 
absolutely necessary for the general welfare of the people, it is a valid enact- 
ment, it falling within the implied provision of the constitution. In such case, 
therefore, it is a question of fact as to whether such an enactment is necessary 
to the general welfare — usually a question as to the reasonableness of the regu- 
lation — and is for the judiciary department to determine. 

Applying the foregoing principles to the national government, we find that 
it has the powers of delegated sovereignty, so far as the Federal constitution 
has conferred it, and, therefore, must and does have all the power necessary to 
carry them into effect, and to preserve them; it, being an “‘ indestructible union,”* 
has inherent power to protect itself and its people, and may rightfully, therefore, 
add to its constitution, in the way prescribed, an amendment guaranteeing to 
every individual religious liberty, and that public money shall not be used for 
sectarian purposes. 

: Very truly yours, 


Gro. H. SHEBLEY. 
CuicaGo, ILL. 


THE TARIFF PLANK IN THE DEMOCRATIC PLATFORM. 


To the Editors of the American Law Review: 


One would, of course, not expect to get his politics from a law review; 
hence expressions in such works concerning political questions could ordinarily 
be regarded as unimportant. But one would expect to find good law in such 
periodicals, more especially in one of the high class to which yours belongs. 
I notice in the last number of the Law REview an editorial note in which you 
characterize the utterance of the national Democratic platform concerning the 
power of the general government to levy duties to protect individual interests 
as “ silly’? when viewed from a legal stand-point. Though you take pains to 
make any lawyer whose views may differ from yours on the question, feel his 
ineffable insignificance by classing him with those whose opinions are “ not 
worth a pinch of snuff,’’ I hope you will pardon one of those benighted law- 
yers in Texas for asking a little more light on the question, and calling your 
attention to a few assumptions you make in the note referred to, which, he 
thinks, are not warranted by the language of the constitution nor established 
by any authority. You assume that the constitution confers upon Congress a 
general power to lay duties on imports; and you assume further that it confers 
upon Congress the general power to provide for the general welfare of the 
United States. Though an obscure lawyer in Texas, I must say that the con- 
stitution confers no such general powers upon Congress. The language of 
Section 8, Article 1, is: ‘The Congress shall have power to lay and collect 
taxes, duties, imposts and excises to pay the debts and provide for the 
common defense and general welfare of the United States.’’ In other 
words Congress has no power to lay and collect taxes, duties, imposts 
and excises for any purpose than to pay the debts and to provide for 
the common defense and general welfare of the United States. This is certainly 
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a correct construction of this.section. At least, it is the construction adopted 
by many who have generally been considered leading lawyers whose opinions 
“are worth more than a pinch of snuff,’? among them the late Justice Miller, 
Many lawyers who have been generally considered by the profession as able 
lawyers, have always contended that the power to lay duties to provide for the 
common defense and general welfare of the United States was given for the 
sole purpose of providing for the common defense and general welfare of the 
States as States, and not for the purpose of building up individual industries, 
You cite no authority and you can find none in support of your proposition that 
Congress has the power to lay duties on imports to protect domestic industries, 
My impression is that the Supreme Court has never decided the question 
directly, but has always declined to inquire into the motive that may have influ- 
enced Congress in laying any tax. The decision nearest in point is Loan Asso- 
ciation v. Topeka.2 The decision in this case lays down the broad proposition 
that ‘‘ there can be no lawful tax which is not laid for a public purpose,” and 
holds further that “‘ aid by way of taxation to any class of manufacturers is no 
such public purpose.”’+ It seems to me further, that if the laying of a tax for 
any purpose other than a public purpose is not a valid exercising of the taxing 
power, then a regulation of commerce for any purpose other than a public pur- 
pose is for the same reason invalid. 

Your reference to the powers of other governments and even English provinces 
is met by the familiar and well settled principle that our general government, 
unlike other governments, has only those powers expressly conferred upon it by 
the constitution, and those necessary and proper to carry into effect those 
expressly conferred. In conclusion, I hope you will not deem it amiss to call 
your attention to the language used in your note. To characterize as “ nakedly 
silly’? propositions honestly maintained by the other side might possibly be 
expected of bitter partisans in stump speeches during a heated political canvass, 
but this language is hardly worthy of the dignity of a law journal. 

Yours respectfully, 


DON A. BLISS. 
SHERMAN, TEXAS. 


ComMENTs ON THE Azove. — It is quite likely that the language em- 
ployed by us in the article referred to was alittle too strong, at least too 
strong for the sensitiveness of the class of lawyers (and there were 
many) whose votes helped to swell the two-thirds majority by which 
the ‘‘ plank’’ in question was inserted in the Democratic platform. 
But we are still unable to perceive how a deliberative body, proceeding 
carefully and having, as that body must have had, a considerable 
number of sound lawyers in its membership, could have adopted such 
aresolution. The argument of our correspondent seems to be based 
upon a misreading of the text of the constitutional provision referred to 
and to be subject to the maxim, maledicta est interpretatio que corrum- 


1 Miller on the Constitution, p. 230-1. 3 Page 644. 
2 20 Wall, 655. 4 Page 665. 
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pit tectum. He makes the text read in effect as follows: ‘‘ The Con- 

shall have power to lay and collect taxes, duties, imposts and 
excises, in order to pay the debts and provide for the common defense 
and general welfare of the United States.’’ The true reading seems to 
be that congress shall have power to do each and every one of the 
things named in the several clauses, and that all of them stand in 
apposition ; that it shall have power to lay and collect taxes ; and that it 
shall have power to lay and collect duties, imposts and excises ; and that 
it shall have power to pay the debts and provide for the common defense 
and general welfare of the United States. But if the reading of our 
learned correspondent is correct, as some writers and judges think it is, 
the result is exactly the same ; for then it contains, in explicit language, 
a grant of power to lay and collect taxes, duties, imposts and excises 
for the purpose of providing for the general welfare of the United 
States. Now, it seems an utter distortion of this language to attempt 
to restrain such language to a power to lay and collect duties and 
imposts for the mere purpose of revenue. The language clearly 
confers the power to lay duties upon imported goods whenever 
and to whatever extent shall, in the opinion of Congress, be 
necessary to provide for the general welfare of the United States. 
What will or will not provide for the general welfare of the United States 
is necessarily committed to the decision of Congress alone. Beyond all 
question, Congress may, under this clause, impose retaliatory duties 
against particular countries, which are not imposed for the mere purpose 
of raising revenue. And yet the argument of our learned friend and of 
his whole school of constitutional interpretation denies to Congress, in 
the face of the above language, this necessary power. Beyond question 
Congress may, in the exercise of the same power, lay such duties upon 
imports as shall prohibit the importation of the particular goods alto- 
gether. It seems to us equally beyond room for argument that if, in 
the opinion of Congress, the development of any manufacture or industry 
is necessary to ‘‘ provide for the common defense and general welfare 
of the United States,’’ it may lay duties for the purpose of excluding 
foreign competition, to the end that home energy may develop such in- 
dustries; and that Congress is the exclusive judge of what subjects 
shall be favored by such duties,— whether the manufacture of gun- 
powder, of iron ships, of steel guns, or even of dog collars. It seems 
to us that no person can carefully read the constitution without coming 
to the conclusion that, while the general government is undoubtedly a 
government of delegated powers, and, as our learned friend says, pos- 
Sesses no powers not delegated in express language or by necessary 


i 
m- 
00 
re 
ch 
ng 
ale 
ch 
ed 
to 
m- 


796 26 AMERICAN LAW REVIEW. 


implication,— yet all matters which concern the external relations of 
the United States are committed by that instrument exclusively anq 
fully to Congress, in terms so broad that it has as large powers in deal. 
ing with those relations as any other sovereign state has. Those powers 
are denied to the States, and if Congress does not possess them, then we 
have the spectacle of a republic of sixty-five million people which has 
not the same power in dealing with foreign countries which foreign 
countries have in dealing with it. *Our view is that, in all matters which 
concern our external relations, the Congress of the United States is q 
sovereign legislature. We, therefore, modifying the language formerly 
used by us, make bold to say that the plank in question is an exceed. 
ingly unfortunate one, involving as it does a mal-interpretation of the 
constitution and an attempt to limit the powers of the general govern. 
ment in a manner which is contrary at once to sound policy and to 
common sense. j 

Having said this much, we utterly disclaim any purpose of introdu- 
cing politics into this publication; and if it is at all to the purpose, 
we will add that the writer of this note sympathizes with the Demo- 
cratic rather than with the Republican tendencies on the tariff question, 
We have not touched it and do not intend to touch it as a party ques- 
tion. But we do intend to deal with legal questions, whether political 
parties have attempted to make party questions out of them or not, 
We said in the former article, and we repeat it, that it is to be regretted 
that the question was not left to be fought out between the two con- 
tending parties as a mere economic question. The question of the 
power of Congress is one thing, and the question of the propriety and 
justice of Congress exercising the power is a totally different thing. 
We add that, while great respect is undoubtedly to be paid to the 
opinions of writers and jurists who have taken the view which our cor- 
respondent, takes of the meaning of this clause, equal respect is due 
and higher authority in point of law can be claimed, for the almost 
uniform action of every department of our government for seventy- 
five years, in conformity with the maxim, if for no higher reason, 
communis error facit jus; and if no judicial authority can be quoted in 
support of our position, it is because this power of Congress has never 
been judicially challenged. And it may be said with equal force that 
no judicial authority can be found the other way. The case of Loan 
Association v. Topeka, to which our learned correspondent refers, was 
a case which dealt with an act of the legislature of the State of Kansas. 
It was the opinion of a judge who never omitted on any proper occa- 
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sion to dispute the proposition that the States were sovereign. It was 
the opinion of a judge whose conception of State legislation was very 
much the same as the conception which he entertained of the by-laws of 
a municipal corporation or of a railway company,— something to be 
upheld or set aside by him according to his opinion of its reasonable- 
ness or unreasonableness. The doctrine which he laid down was that 
there are implied reservations of power in every free government 
which exclude the right of a State legislature to lay a tax for the pur- 
pose of paying a bounty to a manufacturing corporation, — that 
is, laying a tax for the purpose of taking money out of the pocket 
of one citizen and giving it to another. That doctrine has never 
obtained a foothold as a settled principle of constitutional interpre- 
tation; and it is not for the Democratic party, which has always been 
conspicuous in upholding the rights of the States and the powers of 
their legislatures against Federal superintendence, to plant itself on the 
doctrine of that case, and turn it into an argument for taking away 
from Congress its clearly granted powers. 
Eps. Am. L. Rev. 
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RENO ON NON-RESIDENTS.— A Treatise on the Law of Non-Residents and Foreign Cory. 
porations as administered in the State and Federal Courts of the United States, By 
CONRAD RENO of the Boston Bar. Chicago: T. H. Flood and Company. 1892. pp. 438, 


This is an excellent work on a new title inthe law. For the first time the 
scattered fragments of the law relating to the rights and liabilities of non-resi- 
dents are brought together and arranged in a systematic form. The result will 
be a surprise to the profession; a surprise that there are so many decisions 
upon this subject, and a surprise, too; that they can be arranged and discussed 
insologicala form. These decisions, which have heretofore been hidden in the 
great mass of the law, are by this treatise brought to light and placed within the 
easy reach of judges and lawyers. For this reason alone, this treatise must be 
regarded as one of great practical usefulness. A book on this subject would be 
useful if it merely collected the cases and arranged them so that the law could 
be found. But Mr. Reno’s book does much more than this. It states the sub- 
stance of the decisions with clearness, and carefully deduces principles and 
appliesthem. In illustration we quote the following from the preface. ‘ There 
is one principle which permeates the law of ‘ Non-Residents and Foreign Cor- 
porations,’ so far as it treats of the relation of debtor and creditor. That 
principle is that, when debtor and creditor are residents of different States, the 
situs of the debt is the creditor’s residence, and not the debtor’s residence; the 
creditor’s State has jurisdiction over the debt and the debtor’s State has not, 
The result is that the creditor’s State has the power to tax the debt or to dis- 
charge it by operation of law; but’the debtor’s State has not this power, because 
it has not jurisdiction of the debt. Among discharges by operation of law may 
be mentioned discharges under State limitation laws, and discharges under 
State garnishee laws. In these cases, when the debtor and creditor are citizens 
of different States, the better view is that the creditor’s State has the power 
and the debtor’s State has not the power to discharge the debt. So, in the case 
of discharges under State insolvent laws, it is well settled that the debtor's 
State has no jurisdiction over a debt due to a non-resident creditor, and that 
therefore a discharge is void as against a non-resident and non-consenting 
creditor.”’ 

The table of contents shows the scope of the work. We give merely the head- 
ings of the chapters. 

I. and II. Non-Resident’s Right to Transact Business. 

III. Investments of Non-Residents. 

IV. Right to Sue and Liability to Suit. 

V. Non-Resident’s Immunity from Suit. 

VI. The Choice of Courts — State or Federal. 

VII. and VIII. Suits in Federal Courts. 

IX. Attachment and Garnishment. 
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X. The Title of Assignees in Insolvency and Receivers as against Attaching 
Creditors. 

XI. and XII. Judgments by Default against Non-Residents. 

XU. Divorce. 

XIV. State Insolvent Laws. 

XV. Statutes of Limitation. 

We regard this as an important contribution to our modern legal literature. 
It is an original work on a new title of the law. It is written in a clear and 
accurate style. It has a good index. The publisher has contributed to the 
success of the book by having it printed with much care on good thick paper. 

The author dedicates his work to the memory of his father, Jesse L. Reno, 
late major-general of the United States Volunteers. L. A. J. 


BALLARDS’ ANNUAL ON THE LAW OF REAL PROPERTY, Being a complete compendium of 
Real E-tate Law, embracing all current case law, carefully selected, thoroughly anno- 
tated, and accurately epitomized ; comparative statutory construction of the laws of the 
several States,and exhaustive treatises upon the most important branches of the Law of 
Real Property. Edited by TILGHMAN E. BALLARD and EMERSON E. BALLARD, authors 
of Ballards’ Real Estate Statutes of Indiana,” “ Ballards’ Real Estate Statutes of Ken- 
tucky,” and editors, with Mr. Thornton, of “ Thornton & Ballards’ Annotated Indiana 
Practice Code.” Vol. I. 1892, Crawfordsville, Ind.: Ballard & Ballard, 1234 S. Wasb- 
ington street. pp. 827. 


Every lawyer who has occasion to know the current law upon topics embraced 
within the general term of Real Property Law will heartily welcome this publi- 
cation. It should form a supplement to a general treatise upon the Law of Real 
Property presenting the law down to the present. Professor Washburn’s work 
on this subject is the only one that presents this law with any degree of com- 
pleteness, and consequently Ballards’ Annual must at present be regarded as a 
supplement to this treatise. The necessity for such a publication as the pres- 
ent arises from the great number of adjudicated cases in this division of the 
law coming from the American courts. The authors in their introduction, upon 
this point, say: ‘‘ The several courts of last resort in this country, including 
the Supreme Court of the United States, now annually decide not less than 
twelve thousand cases, which are reported in the authorized reports, making 
more than fifty thousand pages of legal literature, inviting the attention of the 
ambitious lawyer and the overworked judge at the rate of nearly two hundred 
pages for every working day in the year, with no prospect that this task shall 
ever become any lighter. At least one-fourth of this vast number of cases 
appertain to some feature of the law of real property, and in order to realize and 
fully appreciate our undertaking, in the preparation and publication of The An- 
nual on The Law of Real Property it is necessary to add to these three thousand 
judicial utterances the evolutions of forty-four State legislatures and a national 
congress, to say nothing of the thousands of references which we will make, in 
each volume, to valuable legal principles, now scattered through seventy-five 
thousand real estate cases, contained in twenty-five hundred volumes of State 
and Federal reports.” 

The present volume contains cases and digests of cases from ninety volumes 
of official reports. A hundred or more cases are reported in full. These are 
selected as the most important cases of the year, either because they make 
some change or modification of some rule of law, because they overrule other 
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cases upon material points, because they construe important statutes , or be. 
cause they make some application of the law to circumstance arising out of 
new inventions or changes in social conditions, 

Some cases are reported in full because of ‘the clearness, fairness, and 
fullness with which they state, discuss and support legal propositions.” 

The reported cases are followed by annotations upon the points decided in 
the opinion. These annotations often cite the recent cases on these points very 
fully, and discuss them with abililty. 

The less important cases are epitomized, or cited in support of general 
principles. 

The statutory cases are arranged in an index. The States are given in 
alphabetical order, and the statutes to which the decisions relate are given in 
chronological order followed by the citation of the cases, 

The difficulty of the task undertaken by the author is very great; and no 
one who has never attempted a similar task can have any adequate comprehen- 
sion of it. We congratulate the authors upon the result of their labors. It is 
possible that they may find by experience that they can in some particulars im- 
prove the form of their arrangement of the law; but we do not at present see 
confidently enough how they can improve it, to justify any criticism. The 
work is one that can be proved only by continued use of it. We trust that the 
labors of the authors will be appreciated by the profession, and that this volume 
will, as the authors promise, “ be followed in due course of time by the succeed- 
ing numbers -of its series, each of which shall mark a year’s growth in the 
branch of legal literature, and be marked by such improvements as time, expe- 
rience and the suggestions of the profession may lead them to make.” 

L. A. J. 


CONTRACT OF SALE IN THE CIVIL LAw, with references to the Laws of England, Scotland 
and France. By J.B. MoYLrE, D.C. L., of Lincoln's Inn, Barrister-at-law and Fellow and 
Tutor of New College, Oxford. Oxford: At the Clarendon Press. 1892. pp. 271 


This book gives a better exposition of the civil law relating to the subject of 
sales than can elsewhere be found. ° It states the law as given in the Corpus 
luris and digest and in the works of the standard writers, and at the same time 
presents a comparison with the English law upon the subject. The author's 
mode of treatment can best be described by quoting from his preface: ‘“ This 
little book, in a sense, is an experiment. So far as any attempt has hitherto 
been made to provide English readers with a full knowledge of the Roman law 
relating to some small and compact subject, it has taken the form of commen- 
tary upon the text of some title in the digest. Mr. Roby’s work on Usufruct, 
and Dr. Grueber’s on the Lex Aquila, are the best known examples of this - 
method of treatment, though in his ‘systematic exposition’ the latter has 
thrown his preceding commentary into a form nearly approaching that which I 
have here adopted. To the generality of English lawyers, however, such an 
exposition of a foreign system, interesting and instructive though it may be, is 
distasteful in its method, nor does it lend itself to comparison with English 
principles, or enable a reader to find with ease the passages which bear upon 
the case which he is considering, or on which he has to advise. 

‘* The Law of Sale, as laid down in the Corpus Iuris, appears admirably suited 
for a different mode of treatment. It is expounded with extraordinary fullness, 
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peing the subject of some twenty titles in the Code and Digest; it admits of he- 
ing easily treated in continuous and connected form, with perhaps less of 
technicality than would be presented by any other branch of law; and finally its 
interest to an English lawyer is probably greater than that of any other similar 
topic, if only for the reason given by his Honor, Judge Chalmers, that ‘ there is 
hardly a judgment of importance on the Law of Sale in which reference is not 
made toit.’ * * * 

“No attempt has been made to trace the historical evolution of the Law of 
Sale. What was its actual origin, as a consensual contract, in the Roman sys- 
tem, is a question of very great interest, which has been investigated by some 
of the most learned and penetrating of the historical jurists on the continent, 
and which has engaged others, both there and in England, in speculations 
which have hitherto led to no very satisfactory results. Until some sure 
ground has been reached it would be foolish to discuss such a matter in a book 
which it is intended and hoped will be of real use to lawyers in this country, 
and accordingly I have in the main contented myself with setting forth the prin- 
ciples of the contract, as they are to be found in the Code, Digest and Institutes, 
although I have not refrained from historical disquisition where the actual 
origin of a rule is known beyond all question.” 

The following passages from this work show the fundamental difference 
between the English and Civil Law of Sales. ‘Two respects in which the 
Roman differs from the English law upon the subject may be mentioned at 
once. Firstly, the law relating to the sale of land isin no way different from 
that relating to the sale of goods; and secondly, the contract itself never 
transfers property in the thing sold. In England, as is well known, and as will 
be more fully shown hereafter, a contract for the sale of specific or ascertained 
goods usually ipso facto transfers property therein to the buyer; but the 
Romans distinguish the sale clearly from the alienation, and it will be seen 
that in their law the contract never operates as a conveyance, though it may in 
some measure alter the legal relation of the purchaser to the thing which he 
has purchased, * * * 

“It is a peculiar rule of the Civil Law that, even though the vendor be 
the owner of the goods which he sells, or otherwise has the right to dispose 
of them, and actually delivers them tothe purchaser, the latter does not become 
their owner, and the property in them does not pass, until either the purchase 
money has been paid or some security (whether by way of surety or mort- 
gage) has been given for payment, unless the vendor gives the purchaser 
credit, * * * 

“The Roman vendor has substantially the same rights as are included in the 
English lien, but they belong to him as a matter of course, and are not the 
subject of any such detailed exposition in the texts as would correspond to the 
mass of authority in our books, because of fundamental differences between 
the two systems which have been already explained. 

“ By the English law, as has been seen, the property usually passes by the 
contract. If then the purchaser demands his goods from the vendor, who 
still has them in his possession, before he has paid the price, we have a kind of 
conflict between the logical consequence of a rule of law and the conclusions 
Which would be suggested by considerations of abstract justice. The goods 
are no longer the vendor's, so he ought to give them up; and yet on all grounds 
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of equity he ought to be allowed to retain possession of them until he hag 
received the purchase money. The English doctrine on the subject, which js 
derived by Story, in the case of purchases of land, from the Roman rule as to 
property not passing by delivery unless the price is paid, appears to be an 
equitable qualification of the unreasonable consequences which ensue from the 
rule as to the passing of the property by the contract, engrafted on that rule 
since its adoption about the beginning of the sixteenth century. 

‘* But by the Roman law the property did not pass by the contract; it did 
not necessarily pass even by delivery. The goods remained the vendor's until 
he had delivered them, and he was not bound to deliver them until he had been 
paid or at least offered the purchase money, unless he consented to take some 
security instead or to give the purchaser credit. The answer to the question, 
consequently, whether under ordinary circumstances he might retain possession 
until paid is obvious; his right to do so is merely an incident of his continuing 
ownership. 

“The English lien in fact is a right which the possessing vendor has over 
the goods, notwithstanding that the property therein has passed to the pur- 
chaser, because the latter has not paid the purchase money.” See pp. 3, 
144, 149-151. 


SUBJECT INDEX TO THE LAW BOOKS IN THE WISCONSIN STATE LIBRARY. By JOHN R. 
BERRYMAN, State Librarian. 


Mr. Berryman in his prefatory remarks says: ‘‘ The object of the compiler 
has been to show the resources of the State library upon any given legal topic, 
Besides collecting all the treatises, digests, leading cases and reports treating 
of a particular branch of the law under their proper heads, an effort has been 
made to indicate the leading articles and principal notes to important cases in 
the legal periodicals which the library contains, and which were published 
between the beginning of the year 1887 and the close of 1891. The articles 
previously published are made accessible by Mr. Jones’ Index to Legal Period- 
ical Literature.”” Under almost every title articles in the law journals are 
referred to and their titles given; and frequently the list of articles is quite a 
long one. This feature makes this index a very useful one. 


SELECT CASES ON EVIDENCE at the Common Law. With Notes. By JAMES BRADLEY 
THAYER, LL.D., Professor of Law at Harvard University. Cambridge: Charles W. 
Sever. 1892, pp. 1229. 


Professor Thayer says in his preface: ‘‘I have been driven to the prepara- 
tion of this book by the necessities of my own classes at the Harvard Law - 
School. With the growth of the school, it is no longer possible to rely merely 
upon our library. The book is designed, primarily, for the use of these classes; 
but in preparing it I have kept in mind the fact that it might be used elsewhere. 
It furnishes a text-book for that careful preliminary study which should prepare 
all who are to take part in the regular conferences betweeu an instructor and 
his pupils. My experience confirms that of others who have found, in dealing 
with our system of law, that the best preparation for these exercises is got from 
the study of well-selected cases. 


‘The theory which underlies the division and classification of the general 
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subject, as here attempted, will sufficiently appear from the notes. The book 
deals with evidence at the common law, that peculiar system which was devel- 
oped in England out of trial by jury. So far as practicable the cases have been 
arranged in chronological order. But, for reasons already intimated, con- 
nected with the scope of the general undertaking and the incidental nature of 
some of the topics, this order has often been impossible. A careful use of the 
book will disclose, I hope, the reason for the arrangement adopted under differ- 
ent heads. Sometimes there was little to choose between different plans; I have 
adopted such as appeared to me likely to be most instructive in unfolding the 
particular subject.” 

The table of subjects shows us that the cases are arranged in five chapters 
with the following general headings: — 

Chap. I. Preliminary Topics. 

Chap. II. Leading Principles and Rules of Exclusion. 

Chap. III. Real Evidence. Things presented to the Senses of the Judge or 
Jury. 

Chap. IV. Writings. 

Chap. V. Witnesses. 

The chapters with one exception are divided into several sections, most of 
which are preceded by netes by the editor, in length varying from one to ten 
pages. These preliminary notes are very valuable; and because of their value 
we regret that they were not printed in type larger than that used for the reports 
of cases, instead of the very small type which is a trial to weary editorial eyes, 
whatever may be its effect upon the young eyes of pupils. To show that we are 
not mistaken as to the value and interest of these notes we quote the following 
passage from the preliminary note of four pages to the first chapter of the book 
On the General Character of our Law of Evidence :— 

“ Reasoning, the rational method of settling disputed questions, is the modern 
substitute for certain formal and mechanical tests which flourished among our 
ancestors for centuries, and in the midst of which the trial by jury emerged. 
When two men to-day settle which is the ‘ best man’ by a prize-fight, we get 
an accurate notion of the old Germanic trial. Who is it that ‘tries’ the 
question? The men themselves. There are referees and rules of the game, but 
no determination of the dispute on grounds of reason, — by the rational method. 
So it was with ‘ trial by battle’ in our law; the issue of right, in a writ of right, 
including all elements of law and fact, was ‘ tried’ by this physical struggle, and 
the judges of the common pleas sat, like the referee in a prize-fight, simply to 
administer the procedure, the rules of the game. So of the King’s Bench in 
criminal appeals; and so sat Richard II. at the trial of the appeal of treason 
between Bolingbroke and Norfork, as Shakespeare represents it in the play. So 
of the various ordeals; the accused party ‘tried’ his own case by undergoing 
the given requirement as to hot iron, or water, or the crumb. So of the oath; 
the question, both law and fact, was ‘ tried’ merely by the oath, with or with- 
out fellow-swearers. The old ‘trial by witnesses’ was a testing of the ques- 
tion in like manner by their mere oath. So a record was said to ‘ try’ itself. 
And so when out of the midst of these methods first came the trial by jury, it was 
the jury’s oath, or rather their verdict, that ‘ tried’ the case. How this mode 
of trial came to swallow up the others, and then to lose its chief features, and 
become shaped into an instrument of our modern purely rational procedure, is 


] 

} 

: 

| 

. 

| 


804 26 AMERICAN LAW REVIEW. 


a long story and is not for this place. But as we use the phrase ‘ trial’ anq 
‘trial by jury’ now, we mean a rational ascertainment of facts, and a rational 
ascertainment and application of rules. What was formerly tried by the method 
of force or the mechanical following of form, is now tried by the method of 
reason.”’ 

A judge or practicing lawyer who wishes to go over anew the whole field of 
the law of evidence will do well to take this book as a guide. It is of no use as 
a book of reference for lawyers, because the head notes to the cases and other 
helps customary in books for the ordinary professional use including an index, 
are omitted, in view of special use for which the book is intended. 


GREENLEAF ON EVIDENCE.—A Treatise on the Law of Evidence. By SIMON GREENLEar, 
LL.D. In three volumes. Fifteenth edition. Revised, with large additions by Stmox 
GREENLEAF CROSWELL. Boston: Little, Brown, and Company. 1892. 


February 23d, 1842, is the date of Professor Greenleaf’s advertisement to the 
first edition of this great work, and the-date of his graceful dedication of it to 
his friend and associate in the Harvard Law School, Mr. Justice Story. For 
half a century this work has held its place as the recognized authority, and 
almost as the only authority, on the subject of Evidence. During this period 
the law of evidence as administered in the American courts has undergone very 
great changes. If Professor Greenleaf’s work had been a machine made work, 
such as are many of the law books published in recent years, it could not have 
survived these changes, but would have been laid upon the top shelf and covered 
thick with dust many years ago. But it was a work in which the principles of 
the law were examined and set forth in logical order. 
in clear and graceful English. 
it an enduring one. 


It was moreover written 
It is these qualities of the work that have made 
It was the best work on the subject in the English language 
when it was written, and it has continued to be the best to the present day. 

Probably no legal treatise on any subject has been so universally used. For 
half a century it has been the text book of every student and every practitioner; 
the text book of the law schools and of the courts. 

It has been the chief aim of the editors to adapt the book to the modern 
changes in the law of evidence. Mr. Croswell, in his preface to this edition, 
says: ‘*‘ Every branch of the law is constantly receiving additions and limitations 
from time to time, as the courts apply its principles to the varying conditions 
of business and social affairs. Especially is this true ot the law of evidence, 
which is necessarily discussed and applied in every case where an issue of fact 
is joined, and which from its very nature is apt to raise doubtful points requir- 
ing the decision of the highest courts of law for their ultimate settle- 
ment. * * * The subjects which have been affected most materially in the 
period covered by the new matter of this edition and which have been treated 
with more or less fullness herein, are these: real evidence; presumptions; 
the admission of proof of Character or Reputation, especially for the defendant 
in criminal cases; the admissibility of statements of pain, suffering, etc.; the 
meaning of the terms relevancy and res geste; the introduction of proof of 
collateral facts; shop books as evidence; pleadings, how far evidence; the privi- 
leges of attorney and client; of doctors and patients; of clergy and penitents; 
oral inducements to written contracts; and a very full statement of the statutes 
and decisions affecting the competency of parties as witnesses; the competency 
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of husband and wife for and against each other, and the competency of persons 
convicted of crimes, as witnesses; and also the principles affecting the intro- 
duction of expert testimony and the comparison of handwritings in evidence.” 

In the nine years that have elapsed since Mr. Croswell prepared the fourteenth 
edition, the reported cases involving questions of evidence are a great multitude. 
He has selected the cases which ‘‘he deemed most important in principle, or 
instructive, as showing the tendency of the courts in new lines of decision.” 
He has thus added to this edition nearly 1,900 new cases. He has carefully 
preserved intact the work of the great author, and has carefully distinguished 
his own additions both in text and notes, so that the reader at a glance recog- 
nizes what is the work of the author and what of the editor. By care and dili- 
gence he has kept the present edition within a reasonable compass, and the 
volumes of this edition are but little larger than the fourteenth edition. Mr. Cros- 
well is well and most favorably known to the profession not only as the editor 
of the previous edition of this work, but also as editor of the last edition of 
“Washburn on Real Property,’? and “‘Washburn on Easements” and as the 
author of “‘ Croswell on Executors.”’ 


BENJAMIN’S TREATISE ON THE LAW OF SALE OF PERSONAL PROPERTY; with References 
to the American Decisions and to the French Code and Civil Law. Sixth American 
edition, from the latest English edition. With American notes by EpMUND H. and 
SAMUEL C. BENNETT. Boston and New York: Houghton, Mifflin & Company. The 
Riverside press, Cambridge. 1892. pp. 1053. 


The plan and contents of the present edition of this standard work are best 
described by the editors in their preface. They say: ‘ This edition is reprinted 
from the latest English edition prepared by Messrs. Arthur Beilby Pearson- 


Gee and Hugh Fenwick Boyd, of the Inner Temple. Their additions to the 
text made since Mr. Benjamin’s death, were inclosed in brackets, thus [ ], 
which are here retained. The American editors have also inserted a few still 
later decisions, which are distinguished in the same manner. The American 
law is presented, as in the previous edition, in a continuous note at the end of 
each chapter; a method which, notwithstanding some inconveniences, seems to 
have been generally approved. These notes usually treat the subject in the 
same order and upon the same lines adopted by Mr. Benjamin in the text 
itself. 

“The editors have not thought it necessary to cite every reported case upon 
familiar and well-settled propositions, but upon points usually delicate, or not 
univerally assented to, they have endeavored to presenta full review of the 
American decisions. This has been sometimes done in chronological order, and 
sometimes by reference to the States in alphabetical order, as in the note on 
Conditional Sales, p. 277; on Sales of Chattels not Specific, p. 298; and some 
others. Special attention has also been given to the notes on Parties, p. 37; 
Mutual Assent, p. 73; Statute of Frauds, p. 104; Fraudulent Sales, p. 441; Ille- 
gality, p. 502; Conditions, p. 558; Warranty, p. 622; Delivery, p. 672, and 
Stoppage in Transitu, p. 854. 

“The fullness with which the English cases are stated by the learned author in 
the text renders the same method unnecessary as to the American decisions, and 
such plan would be quite impracticable without swelling the book to an in- 
convenient size. The American notes, therefore, are generally limited to a 
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statement of the principles involved in the cases cited, and comparatively 
few recitals of facts are given, and still fewer extracts from judicial opinions, 
By this plan, and by the use of a very large page the whole work is presented in 
a single volume.” 

The previous edition of this work by the same able and learned editors was 
received with general and hearty approval by the profession. In that edition 
the editors for the first time adopted the plan of presenting the American law 
in continuous notes at the end of each chapter. This plan has the advantage of 
giving the American law in a connected and systematic form, the notes in a° 
sense forming together an American treatise on the subject of Sales. What the 
editors have done in this way, merely as an addition to Mr. Benjamin’s work, 
leads us to regret that they have not made a complete and independent American 
treatise on the subject. If the Commentaries of Mr. Travis on the “ Law of 
Sales and Collateral Subjects’ can be called an American treatise, it is a very 
imperfect and an unsatisfactory one. In the two portly volumes of that work, 
may be found some elaborate discussions of the topics relating to sales, and of 
other topics having little or no relation to this subject. But whatever be the — 
topic discussed, the author does not inspire the reader with confidence in his 
own conclusions or with confidence that he is a safe guide to the conclusions of 
the courts. 

Professor Tiedeman’s book on this subject is a hasty compilation apparently 
intended for the use of students; for it deals with the subject too briefly and 
with too little investigation or examination by the author to be of use toa 
lawyer who is making a careful investigation of any question under the title of 
Sales. It is not even a good book for students. It is a mistake to suppose that 
a book is adapted to the use of students because in a limited number of pages it 
presents many general propositions on a subject, supported by numerous cita- 
tions of cases. A student’s book, quite as much as any other, should be the best 
book that can be made. It should be concise, but it should show throughout 
that it was written from a fullness of knowledge and experience, and from an 
original investigation of the subject. 

There is room for a good American treatise on Sales; but until such a work 
appears we know of no work on the subject which the practitioner or the stud- 
ent can use with so much profit as this edition of Benjamin’s celebrated book. 


CLARK’S HAND-BOOK OF UNITED STATES SUPREME COURT DECISIONS.— A Hand-Book of 
all the Decisions of the Supreme Court of the United States, from its Organization to its 
October Term, 1891. Part I., Index by Subjects. Part II., Index by Cases. By H. D. 
CLARKE, Librarian of the Court. Rochester: Lawyers’ Co-operative Publishing Co. 
1892. 


The author states in his preface that this is “‘a duplex index of all the decis- 
ions of the court of highest jurisdiction in the world,—part II. being an 
indical table of the cases in the usual alphabetical order, containing, however, 
the same information as part I. The object has been so to arrange the matter 
that the seeker can readily find any decision of the court.’? The further point 
claimed by the author for the work that it gives “a thorough analysis and synop- 
sis of all the cases decided by the court for the past century ’’ is not, we think, 
borne out by an examination of its pages. It is simply a collection of catch- 
words in connection with the names of the cases, indicating merely the general 
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subjects considered in each particular case, but without any analysis of the case 
at all, such as appears in the ordinary digest or reporter's syllabus. For instance, 
under the title ‘Contract’? we find the following: “Timber L; estoppel; 
lands; mortgage; partnership; sale.’’ Then follows the name of acase. This, 
of course, indicates that these subjects are considered in some way or other in 
that case, but it is no analysis of the case, nor is it even enough of an index to 
suggest to the mind in what manner the particular subjects have been considered. 
Turning to part II., we find the same thing, with the exception that the name of 
the case is thrown to the front and the subjects follow,— thus: ‘“‘ Hunt v. Oliver, 
118 U. S. 211 (L. Ed. 30: 128), Woods, J., 1885. Contract; estoppel; lands; 
mortgage; partnership; sale.’’ It is true, as the author states, that many cases 
are indexed a great many times under a great many titles. We have never 
attempted to use a work of this kind, and do not recall ever having seen one 
before. We are not prepared to say to what extent such an index will assist 
one in searching through the decisions of the Supreme Court of the United 
States. That will have to be determined by each practitioner for himself. The 
book is a large double-column work, as large as some of the digests, and is 
printed well enough for such a work. 


RATTIGAN ON JURISPRUDENCE. Second Edition. The Science of Jurisprudence, chiefly 
intended for Indian Students. By W. H. RaATTIGAN, Barrister at Law, Doctor of Laws 
of the University of Goettingen, Vice-Chancellor of the University of Punjab, and an 
Additional Member of the Council of the Governor-General of India, for Making Laws 
and Regulations. Second Edition. London: Wildy & Sons. 1892. 


The following extract from our review of the first edition of this work in our 
number of May-June, 1889,} conveys the estimate which our reviewer then en- 
tertained of its merits: 

“ He (the author] states the fundamental principles of the science in lan- 
guage so clear and concise that it is impossible to mistake the meaning. The 
whole work, though small in compass, shows great research and diligence. It 
is a learned and able work, valuable to every student of the law, extremely in- 
teresting, and shows a profundity of learning hardly to be looked for in India.” 

Our reviewer was obliged to add this qualification: ‘‘ But the printer’s devil 
got in his deadly work.’’ The truth is, that the first edition, printed in India, 
was very much disfigured by typographical errors. The present edition, printed 
in London, is, as the author states, considerably improved in its mechanical get- 
up. In short, it seems to be printed in a very creditable manner. The Law 
Quarterly Review (London), in noticing the first edition of this work, used the 
following language : 

“Mr. Rattigan has furnished Indian readers with a clear and generally 
sound exposition, and with abundant illustration from the law of British India. 
The Indian illustrations, moreover, give the book a certain value for European 
students of comparative jurisprudence, who may be put by it on the track 
of various interesting matters not otherwise easily accessible. * * * Mr. 
Rattigan has studied not only the English but the continental literature of the 
philosophy of law; and in particular he has drawn considerably, and so far as 
we have observed, with good judgment, on the works of Ihering.” 


1 23 Am. Law Rev. 461-2. 
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These statements will, we think, afford a sufficient introduction of the second 
edition to our readers, — adding that considerable additions have been made to 
the text and that the edition has been revised and in a certain sense brought 
down to the present date. 


BROWNE ON CRIMINAL Law. The Elements of Criminal Law, Principles, Pleading and 
Procedure, for the Use of Law Schools and Students. By IRVING BROWNE. Boston: 
The Boston Book Co, 1892. 


The author of this little book is the editor of the Albany Law Journal anda 
lecturer in the Albany Law School. He says that his object has been to strip 
the subject to its bones, and to furnish a literal skeleton of the essential prin. 
ciples for the use of students and teachers in the law schools; and he conject- 
ures that the book may also prove a convenient index for practitioners. The 
principles are illustrated by references to the latest authorities. By way of 
apology for the division into chapters, he states that it was adopted at a time 
when he was obliged to go over the subject in ten lectures. It consists of only 
one hundred and fifty pages of text, and reads more like a collection of points 
than like a statement of principles. It differs from many modern elementary 
works in that it does not give illustrations of the principles. We presume that 
it is intended that the instructor is to furnish oral illustrations to supplement 
the text. How far the student can learn law by the study of these terse propo- 
sitions, which resemble the head-notes of Mr. Browne in the American Reports, 
may be doubted. A great many of the propositions are stated so clearly as to 
illustrate themselves. Some of the propositions are not the law in all juris- 
dictions, as for instance: ‘Counsel have no right to read books to the jury 
against objection.” This proposition is supported by the citation of a case 
from Texas. It will be seen by examining the discussion of this subject ina 
recent work that in many States counsel are allowed to read books of the law to 
the jury and to argue the law to the jury, even against the instructions of the 
court. On another page the author states that the court may reasonably limit 
the length of argument, but the limit must be reasonable, citing a case from 
Ohio, reprinted in the American -Reports. In two jurisdictions, Iowa and 
North Carolina, the court is prohibited by statute from limiting the length of 
argument. We have not had sufficient experience as a lecturer or instructor to 
enable us to conclude to what extent this book will prove useful as a book of 
study and instruction. It is very neatly printed and bound. 
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NOW READY. 


THE BEST LAWYER’S TOOL IN EQUITY CAUSES! 
BHA CH 


— ON — 


Modern Equity Jurisprudence, 


As Administered in the State and Federal Courts of this Country, 


By CHARLES F. BEACH, Jr., 


Author of “A Treatise on Contributory Negligence,” ‘The Law of Private Corpora- 
tions,” ‘* The Law of Receivers,” etc. 


In Two Octave Volumes of nearly 1,600 Pages and citing Over 15,000 Cases. 


av This work 1s a complete and practical treatise along modern lines, giving 
the principles and practice of Equity as they are to-day Itis not only the latest, 
but alsothe most useful work on Equity Jurisprudence for the practicing 
lawyer because it contains, much more exhaustively than any other work, an exposition 
of those doctrines of Equity that concern the Courts of to-day. No other modern 
legal text-book contains, in so great a number of citations, anything near so large a pro- 
portion of recent cases; nor does any other text-book contain such an extensive citation 
of articles from legal periodicals, both English and American, touching the various points 
discussed. 

From Hon. Thomas M, Cooley, Ann Arbor, Mich.: It is an excellent work, well arranged, 
and shows fo great advantage not merely the legal ability of the author, but also his 
industry and pains-taking care in presenting accurately the authorities. 

From Ion. Sam’l Dickson, of the Philadelphia Bar: The practicing lawyer will find it the 
most useful treatise upon the subject now in print. Its citations of the current decisions 
down to date, appear to be exhaustive and complete, while its statements of the results of 
the cases are clear and accurate. 

From Hon. Clarence A, Seward, of the New York Bar: 1 think that in preparing this 
volume you have rendered the profession an essential service. * * * With the 
most exhaustive research you have shown the rules and principles which are now con- 


trolling, and which have been itated by cial growth and a larger recognition 
of human rights. 


ka Every Lawyer who has briefs to make, or opinions to prepare, 
or Equity causes to try, will find this book a valuable additic : to his 
library —A GOOD WORKING TOOL — whatever else he may already have 
on the subject. 
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Baker, Voorhis & Co., Law Book Publishers 


66 Nassau Street, NEW YORE. 
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